Internal Revenue

bulletin

HIGHLIGHTS
OF THIS ISSUE

These synopses are intended only as aids to the reader in
identifying the subject matter covered. They may not be
relied upon as authoritative interpretations.

INCOME TAX

Rev. Rul. 2000-21, page 881.
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years ended on, or with reference to, February 29, 2000.
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January through March 2000.
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29, 2000.
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REG-107872-99, page 911.

Proposed regulations under section 755 of the Code provide
guidance to partnerships and their partners concerning the
allocation of basis adjustments among partnership assets. A
public hearing is scheduled for July 12, 2000.

EMPLOYEE PLANS

Rev. Rul. 2000-20, page 880.

Amortization bases; Taxpayer Relief Act of 1997. This
ruling provides questions and answers relating to the estab-
lishment and maintenance of certain amortization bases
under section 412 of the Code as amended by section
1521(c) of the Taxpayer Relief Act of 1997.

REG-109101-98, page 903.

Proposed regulations would permit qualified defined contri-
bution plans to be amended to eliminate some alternative
forms in which an account balance can be paid, and would
permit certain transfers between defined contribution plans
that are not permitted under current regulations. A public
hearing is scheduled for June 27, 2000.
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REG-100291-00, page 917.

Proposed regulations under section 170 of the Code relate
to the definitions of a guaranteed annuity interest and a uni-
trust interest for purposes of the income, gift, and estate tax

charitable deductions. A public hearing is scheduled for June
29, 2000.

EXEMPT ORGANIZATIONS

Announcement 2000-39, page 948.

A list is provided of organizations that no longer qualify as
organizations to which contributions are deductible under
section 170 of the Code.

GIFT TAX

REG-100291-00, page 917.

Proposed regulations under section 170 of the Code relate
to the definitions of a guaranteed annuity interest and a uni-
trust interest for purposes of the income, gift, and estate tax

charitable deductions. A public hearing is scheduled for June
29, 2000.

EXCISE TAX

T.D. 8879, page 882.

Final regulations under section 4081 of the Code relate to
kerosene tax. Rev. Ruls. 57-259, 57-499, 73-292, 78218,
and 86-62 obsolete. Announcement 99-40 obsolete.

ADMINISTRATIVE

Notice 2000-22, page 902.

Information returns; discharges of indebtedness; penal-
ties. The Service will not impose penalties under sections
6721 and 6722 of the Code on certain taxpayers for failure to
file information returns or furnish payee statements under sec-
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tion 6050P for discharges of indebtedness occurring before
January 1, 2001. This notice applies only to taxpayers who
were made subject to section 6050P by section 533(a) of the
Ticket to Work and Work Incentives Improvement Act of 1999,

Announcement 2000-35, page 922.

This document contains the annual report to the public con-
cerning Advance Pricing Agreements (APAs) and the APA
program under section 521(b) of the Ticket to Work and
Work Incentives Improvement Act of 1999.

Announcement 2000-36, page 947.

This document contains corrections to final regulations (T.D.
8869, 2000-6 I.R.B. 498) relating to the treatment of cor-
porate subsidiaries of S corporations and interpreting the
rules added to the Code by section 1308 of the Small Busi-
ness Job Protection Act of 1996.

Announcement 2000-37, page 947.

This document contains corrections to final regulations (T.D.
8865, 2000-7 I.R.B. 589) relating to the amortization of
certain intangible property.

Announcement 2000-38, page 948.

This document contains a correction to proposed regula-
tions (REG-100276-97, 2000-8 I.R.B. 682) relating to fi-
nancial asset securitization investment trusts (FASITs) and
real estate mortgage investment conduits (REMICs).

Announcement 2000-40, page 948.

This document contains corrections to proposed regulations
(REG-209601-92, 2000-12 I.R.B. 829) relating to the tax
treatment of sponsorship payments received by exempt or-
ganizations.

Announcement 2000-41, page 949.

This document contains corrections to proposed regulations
(REG-113572-99, 2000-7 |.R.B. 624) relating to qualified
transportation fringe benefits.

Announcement 2000-42, page 949.

This document contains a partial withdrawal of the notice of
proposed rulemaking (PS-6-95 [1996-1 C.B. 859];
REG-209753-95) as it relates to diesel fuel dye injection
systems.
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The IRS Mission

Provide America’s taxpayers top quality service by help-
ing them understand and meet their tax responsibilities

Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents are consolidated semiannually into
Cumulative Bulletins, which are sold on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

and by applying the tax law with integrity and fairness to
all.

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury’s Office of the
Assistant Secretary (Enforcement).

Part IV.—ltems of General Interest.
This part includes notices of proposed rulemakings, disbar-
ment and suspension lists, and announcements.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis,
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.
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Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Rev. Rul. 2000-22 the Secretary would publish in the Inter-
nal Revenue Bulletin a table of “bond fac-

In Rev. Rul. 90-60, 1990-2 C.B. 3, thgor” amounts for dispositions occurring
Low-income housing credit; satisfac- Internal Revenue Service provided guidduring each calendar month.

tory bond; “bond factor” amounts for ~ ance to taxpayers concerning the general This revenue ruling provides in Table 1
the period January through March methodology used by the Treasury Dethe bond factor amounts for calculating
2000.This ruling announces the monthlypartment in computing the bond factoihe amount of bond considered satisfac-
bond factor amounts to be used by taxamounts used in calculating the amount @bry under § 42(j)(6) for dispositions of
payers who dispose of qualified low-in-bond considered satisfactory by the Segualified low-income buildings or inter-
come buildings or interests therein duringetary under § 42(j)(6) of the Internalests therein during the period January
the period January through March 2000. Revenue Code. It further announced thgkrough March 2000.

Section 42.—Low-Income
Housing Credit

Table 1
Rev. Rul. 2000-22
Monthly Bond Factor Amounts for Dispositions Expressed
As a Percentage of Total Credits

Calendar Year Building Placed in Service
or, if Section 42(f)(1) Election Was Made,
the Succeeding Calendar Year

Month of 1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999  2{p00
Disposition

Jan'00 30.47 45.13 60.05 75.18 77.88 81.14 8450 87.80 91.16 94.79 98.62 102.80 106.78 [107.43
Feb'00 30.47 45.13 60.05 75.18 77.65 80.89 84.23 8751 90.85 9445 9824 102.37 106.23 [107.43
Mar'00 30.47 45.13 60.05 75.18 77.42 80.65 83.97 87.23 9055 94.13 97.89 10197 105.76 107.43

For a list of bond factor amounts apand Special Industries). For further inforenue Code (the “Code”), as amended by §
plicable to dispositions occurring duringmation regarding this revenue ruling, con1521(c) of the Taxpayer Relief Act of
other calendar years, see the followingact Mr. Doran on (202) 622-3040 (not &997 (“TRA’'97").
revenue rulings: Rev. Rul.98-3, 1998-1oll-free call).

C.B. 248, for dispositions occurring dur-
ing the calendar years 1996 and 1997;
Rev. Rul. 98-13, 1998-1 C.B. 686, foiSection 412.—Minimum Funding
dispositions occurring during the periodStandards

January through March 1998; Rev. Rul.

98-31, 1998-1 C.B. 1269, for disposi- Amortization bases; Taxpayer Relief
tions occurring during the period Apri|ACt of 1997.This revenue ruling provides
through June 1998; Rev. Rul. 98—45guestions and answers relating to the €St the plan year, the plan does not have an
1998-2 C.B. 364, for dispositions occurtablishment and maintenance of Certainccumulated fl’mding deficiency in the
ring during the period July through Sepamortization bases under section 412 ?af nding standard account. Section
tember 1998; Rev. Rul. 99-1, 1999-2he Code as amended by section 1521(g 2(b)(1) provides that each pian to which
I.R.B. 4, for dispositions occurring duringof the Taxpayer Relief Act of 1997. § 412 applies shall establish and maintain a

the period October through December fundi tandard t. Secti
_ ev. Rul. 2000-20 unding standard account. Sections
1998; and Rev. Rul. 99-54, 1999-5R 412(b)(2) and (3) provide for charges and

BACKGROUND

Section 412 of the Code imposes mini-
mum funding requirements with respect to
defined benefit and money purchase pen-
sion plans. Under § 412(a), a plan will
have satisfied the minimum funding re-
gyirements for a plan year if as of the end

I.R.B. 675, for dispositions occurring dur-

ing the calendar year 1999. PURPOSE

DRAFTING INFORMATION

The principal author of this revenu
ruling is Gregory N. Doran of the Officeb
of Assistant Chief Counsel (Passthroughs

April 17, 2000

e

880

This revenue ruling provides questioné
and answers relating to the establishme
and maintenance of certain amortizatiofd
ases under § 412(b) of the Internal Re\

credits to the funding standard account.
Section 412(c)(7) provides a full fund-
ng limitation for defined benefit plans for
Rurposes of the minimum funding re-
uirements. Section 412(c)(7)(A)(i)(I)
yrovides that one component of the full
funding limitation is the applicable per-

2000-16 I.R.B.



centage of current liability (including thelished for plan years beginning beforanethod is any funding method that does
expected increase in current liability duglanuary 1, 1999, the amortization periodot directly calculate an accrued liability.
to benefits accruing during the plan year)s 10 years. For amortization bases estaBee Rev. Rul. 81-13, 1981-1 C.B. 229,
Section 412(c)(6)(A) provides for a credilished for plan years beginning after Defor whether a funding method directly
to the funding standard account for contrieember 31, 1998, the amortization periodalculates an accrued liability.
butions that would be required but for thes 20 years. Any such amortization bas®-4. Is there a transition rule for the first
full funding limitation. is maintained in the same manner as othptan year beginning after December 31,
Prior to TRA '97, the current liability amortization bases established under 898, for plans using a funding method that
component of the full funding limitation 412. No corresponding amortization basdoes not provide for amortization bases?
was 150 percent of current liability (in-is established for purposes of § 404. A-4. Yes, as an optional transition rule, for
cluding the expected increase in currer®-2. How are amortization bases deplans using a funding method described in
liability due to benefits accruing duringscribed in Q&A-1 that were establishedQ&A-3, any existing 10-year bases may be
the plan year), and § 412(c)(7)(D)(iii)for plan years beginning before January Tontinued for the first plan year beginning
provided that the Secretary may providd999, treated for the first plan year beginafter December 31, 1998, but the amortiza-
for the treatment under § 412 of contribuning after December 31, 19987 tion period is increased as described in
tions that would be required to be madé&-2. In general, under § 1521(d)(2) ofQ&A-2. Furthermore, in such a case, a
under the plan but for the provisions of &'RA '97, the remaining amortization pe-new 20-year amortization base as described
412(c)() (A (®D). riod for any amortization base described im Q&A-1 is permitted to be established for
Section 1521(c)(1) of TRA’97 added 8Q&A-1 that was established for plan yearthat plan year. However, in any event, if
412(b)(2)(E) to the Code to provide thabeginning before January 1, 1999, (“existthe transition rule described in this Q&A-4
contributions that would have been reing 10-year base”) is increased as of this used for the first plan year beginning
quired under § 412 but for the provisiondirst plan year beginning after Decembeafter December 31, 1998, the existing 10-
of § 412(c)(7)(A)(i)(1) are to be amortized31, 1998, by adding 10 to the number ofear bases (and any amortization base de-
over a 20 year period. Section 1521(c)(3)ears that was otherwise remaining in thecribed in Q&A-1 established for that plan
of TRA '97 repealed 8§ 412(c)(7)(D)(iii) amortization period, provided that theyear) are treated as fully amortized pur-
of the Code. Section 1521(d)(1) of TRAamortization base has not been combineiant to Q&A-3 for the next plan year.
'97 provides that the amendments madeith other amortization bases. For the first
by 8§ 1521 apply to plan years beginninglan year beginning after December 31[,)RAFTING INFORMATION
after December 31, 1998. 1998, the amortization charge for such ex- 1 principal author of this revenue
Section 1521(d)(2) of TRA 97 providesisting 10-year base is redetermined as tnﬁling is James Holland of the Tax Ex-
that the unamortized balance (as of themount necessary to amortize the UNamaQkinnt and Government Entities Division.
close of the plan year preceding the plantized balance (as of the close of the plag,, frther information concerning this
first plan year beginning in 1999) of anyyear preceding the plan’s first plan year bgyenue ruling, call (202) 622-6076 be-
amortization base established under ginning in 1999) in equal annual installyeen 2:30 and 3:30 Eastern time (not a
412(c)(7)(D)(iii) of the Code (prior to its ments (until fully amortized) over this in-q| free number) Monday through Thurs-
repeal by § 1521(c)(3) of TRA '97) iscreased amortization period. Thereafteaay_ Mr. Holland's number is (202) 622-
amortized in equal annual installmentshese amortization bases are maintained g¥3 (also not a toll free number).
(until fully amortized) over a period ofthe same manner as other amortization
years equal to the excess of (A) 20 yearbases established under § 412 of the Code.
over (B) the number of years since th€-3. Are there any special rules with regection 472.
amortization base was established. spect to funding methods that do not P'9hventories
vide for amortization bases?
QUESTIONS AND ANSWERS A-3. Yes. If the funding method does nobg crg 1 470—
RELATING TO § 412(b)(2)(E) OF THE provide for amortization bases, no amorti- '
CODE zation base is established for plan years LIFO; price indexes, department
Q-1. How are contributions that would®€ginning after December 31, 1998, fostores. The February 2000 Bureau of
have been required under § 412 but for tHePNtributions that would have been reLabor Statistics price indexes are ac-
provisions of § 412(c)(7)(A)(i)() treated? quired under § 412 but for the prowsmn@eptféd for use b_y_department stores em-
A-1. In general, for purposes of § 412, aRf 8 412(c)(7)(A)()(). Also, except as ploying the retail inventory and last-in,
amortization base is established for corrovided in Q&A-4, existing 10-year first-out inventory methods for valuing
tributions that would have been require(li’ases are treated as fylly amortized for theventories for tax years ended on, or with
under § 412 but for the provisions of girst plan year beginning after Decembereference to, February 29, 2000.

412(c)(7)(A))(1). The amortization base31: 1998. For purposes of this revenue

is established for the plan year followind!!ing: @ funding method does not provide

the plan year for which the contributiond©" @mortization bases if the fundingRev. Rul. 2000-21

would have been required under § 412 bigethod is a spread gain method that does -

for the provisions 0(? §412(c)(7)(A)(i)(1). "ot use an unfunded liability in determin- The following Department Store Inven-

el ng the normal cost. A spread gairf®'y Price Indexes for February 2000
For amortization bases that were estab™9 P g4Il ere issued by the Bureau of Labor Sta-

—Last-in, First-out

1: Last-in, first-out inventories.

2000-16 L.R.B. 881 April 17, 2000



tistics. The indexes are accepted by theentory methods for tax years ended omgoods, and miscellaneous goods, and (c) a
Internal Revenue Service, undeor with reference to, February 29, 2000. store total, which covers all departments,
§ 1.472-1(k) of the Income Tax Regula- The Department Store Inventory Pricencluding some not listed separately, ex-
tions and Rev. Proc. 86-46, 1986—2 C.Bndexes are prepared on a national basigpt for the following: candy, food,
739, for appropriate application to inven-and include (a) 23 major groups of departiquor, tobacco, and contract departments.
tories of department stores employing thenents, (b) three special combinations of

retail inventory and last-in, first-out in-the major groups - soft goods, durable

BUREAU OF LABOR STATISTICS, DEPARTMENT STORE
INVENTORY PRICE INDEXES BY DEPARTMENT GROUPS
(January 1941 = 100, unless otherwise noted)

Percent Change

Groups Feb. Feb. from Feb. 1999
1999 2000 to Feb. 2060
1. Piece Goods -------------------- 496.2 502.6 1.3
2. Domestics and Draperies - - - - -------- 643.1 611.8 -4.9
3. Women’s and Children’s Shoes ------- 632.3 612.7 -3.1
4. Men'sShoes -------------------- 889.8 893.0 0.4
5. Infants’Wear ------------------- 619.6 648.8 4.7
6. Women’s Underwear -------------- 565.8 577.0 2.0
7. Women’s Hosiery - --------------- 320.0 330.8 3.4
8. Women'’s and Girls’ Accessories - - - - - - - 549.6 542.1 -1.4
9. Women’s Outerwear and Girls’ Wear - - - - 380.3 381.7 0.4
10. Men’s Clothing - ----------------- 617.4 622.6 0.8
11. Men’s Furnishings ---------------- 592.2 619.2 4.6
12. Boys’ Clothing and Furnishings - ------ 478.3 496.2 3.7
13. Jewelry ----------mmmma oo 983.3 973.4 -1.0
14. Notions ----------““““--------- 741.9 763.6 2.9
15. Toilet Articles and Drugs - - - --------- 951.6 967.0 1.6
16. Furniture and Bedding ------------- 679.2 700.0 3.1
17. Floor Coverings ----------------- 602.7 604.0 0.2
18. Housewares -------------------- 808.2 787.3 -2.6
19. Major Appliances ---------------- 233.8 233.9 0.0
20. Radio and Television -------------- 69.0 61.5 -10.9
21. Recreation and Educatfon- - - - - - - - - - 100.1 94.2 -5.9
22. Home Improvemems - - - - - - - - - - - - - 129.8 128.1 -1.3
23. Auto ACCESSOri@S---------------- 107.7 107.3 -0.4
Groups 1 -15: Soft Goods -------------- 590.3 593.9 0.6
Groups 16 - 20: Durable Goods - ---------- 455.6 444.9 -2.3
Groups 21 - 23: Misc. Goo#ls - - - - - - - - - - - 105.5 101.3 -4.0
Store Total - ------------------ 540.7 537.7 -0.6

1 Absence of a minus sign before the percentage change in this column

signifies a price increase.

2 Indexes on a January 1986=100 base.

3 The store total index covers all departments, including some not listed separately, except for the following: candyiofotabdicco, and contract depart-
ments.

DRAFTING INFORMATION Section 4081.—Imposition of Reporting; Tax on Heavy Trucks
The principal author of this revenueTax ars"ej E‘i'lem; Highway Vehicle

ruling is Alan J. Tomsic of the Office Of 56 rg 48.4081-1: Taxable fuel; definitions.

Assistant Chief Counsel (Income Tax and AGENCY: Internal Revenue Service

Accounting). For further information re-T.D. 8879 (IRS), Treasury.

garding this revenue ruling, contact Mr. L.

Tomsic on (202) 622-4970 (not a toll-frederosene Tax; Aviation Fuel Tax; ACTION: Final regulations; conforming
call). Taxable Fuel Measurement and  amendments to temporary regulations;
and removal of temporary regulations.

April 17, 2000 882 2000-16 I.R.B.




SUMMARY: This document contains Officer for the Department of the Trea-date, however, the definition of taxable
final regulations relating to the kerosenaury, Office of Information and Regula-fuel was expanded by the Taxpayer Relief
and aviation fuel excise taxes, the tax otory Affairs, Washington, DC 20503, with Act of 1997 (Public Law 105-34, 111
the use of certain highway vehicles, andopies to thdnternal Revenue Service Stat. 788 (the 1997 Act)) to include
the tax on the first retail sale of certairAttn: IRS Reports Clearance Officer,kerosene.

tractors and truck, trailer, and semitraileOP:FS:FP, Washington, DC 20224. Temporary regulations (T.D. 8774,
chassis and bodies (highway vehiclesComments on the collections of informa1998-2 C.B. 90) relating to this change
The regulations relating to kerosene affedton should be received by May 30, 2000were published in th&ederal Register
the tax liability of certain refiners, termi- Comments are specifically requested coren July 1, 1998 (63 F.R. 35799) along
nal operators, and persons that sell, bugerning: with a notice of proposed rulemaking
or use kerosene. The regulations relating Whether the collections of information(REG-119227-97, 1998-2 C.B. 98)
to aviation fuel affect certain producersare necessary for the proper performanagoss-referencing the temporary regula-
and retailers of aviation fuel. The regulaef the functions of thénternal Revenue tions (63 F.R. 35893). Written comments
tions relating to the taxes on highway veService including whether the informa- responding to these proposed regulations

hicles affect vehicle manufacturers, deation will have practical utility; were received and a public hearing was
ers, and owners. The accuracy of the estimated burdeheld on November 4, 1998.
associated with the collections of infor- Proposed regulations (REG-209753—

DATES: Effective Dates These regula- |01 see below): 95; PS—6-95, 19961 C.B. 859) were

tlozzsirfazgif;tgz;el\ga;g? Salt'ezooaoa.pplic- H_ow the quality, utility, and clarity of published in the~ederal Register(Gl_
ability of these regulations Seethe information to be collected may be enF.R. 10490) on Ma_rch 14, 1996, relating
§548.4052—1(c) 48 4081’—1(1‘) hanced; _ _ to, among other thm_gs, the measurement
48 40é1—2(f) 48 21081—3(]) 4.18 4082—2(03 How the bur_den of c_omplylng with _th_eof taxz_ible fuel. Written comments re-
48.4082—4(d)’ 48.4082—5(h5 48' 4082_6(f)tqllect|qns of_ information may be_mlm-spondmg fco these propos_ed reg_ulatlons
48.4082—7(1‘) ,48 .4101—1(I) ’48 "1101_2(b)r’n|zed, including throu_gh the appllcanonNere received and a public hearing was
48. 6427—8(’f) ’ 4é 6427—9(g) of automated gollectlo_n techniques oheld on June_ 20, _1996. _
P .6427—10(h), and 48 6427.—11(g) "other forms of information technology; After consideration of written comments

' ' ’ ' and and comments made at the public hearings,
FOR FURTHER INFORMATION CON-  Estimates of capital or start-up costshe proposed regulations are adopted as re-
TACT: Frank Boland (202) 622-3130and costs of operation, maintenance, andsed by this Treasury decision. Comments

(not a toll-free number). purchase of service to provide informaand revisions are discussed below. Also, a
) tion. partial withdrawal of the March 14, 1996,

SUPPLEMENTARY INFORMATION: Estimated total annual reporting and/oproposed regulations (REG-209753-95;

Paperwork Reduction Act recordkeeping burden: 97,583 hours. PS-6-95) is published in Announcement

The estimated annual burden per re2000—42 on page 949.
The collections of information in thesespondent is 17 minutes.

final regulations have been reviewed in Estimated number of respondents: 34é5’xplanation of Provisions
accordance with the Paperwork Redumgo.
tion Act of 1995 (44 U.S.C. 3507(d)) and, - Estimated annual frequency of '€tegulations define kerosene as the two
pending receipt and evaluation of publigponses: On occasion. grades of kerosene (No. 1-K and No. 2-K)
comments, approved by the Office of *An agency may not conduct or SpONSOfjescribed in ASTM spe.cification D 3699
Management and Budget under contrdnd a person is not required to respond 9,4 certain kerosene-type jet fuel. This
number 1545-1418. a collection of information unless the col-agTM specification describes kerosene
The collections of information in theselection of information displays a validi terms of several properties including
regulations are in  5§848.4052-1 control number assigned by the Office ofjsyi|jation range, sulfur content, and
48.4081-2, 48.4081-3, 48.4081-7Management and Budget. color. For examplé No. 1-K kerosene has
48.4082-2, 48.4082-6, 48.4082—7, Books or records relating to a collecs, gyifyr content not’gre;alter than 400 parts
48.4091-3, 48.4101-1, 48.4101-24jon of information must be retained a$er million
48.6427-8, 48.6427-9, 48.6427-10, anng as their contents may become mater- geyeral commentators noted, however
48.6427-11. This information is requiredal in the administration of any internali,4t there are many liquids that are never
to support exempt transactions, claims faevenue law. Generally, tax returns angommercially known or sold as kerosene
credits and refunds, and to inform contax return information are confidential, as, ;; that nevertheless might meet the
sumers of the type of fuel that is beingequired by 26 U.S.C. 6103. broad specifications of ASTM specifica-

purchased. The likely respondents are . T )
businesses and other for-profit organizaBackground tion D 3699. These liquids, which are
used in the production of products such as

tions. . . T .
. . Section 4081 imposes a tax on certaipaints and coatings, usually cost more to
Comments on the collections of infor- : .

) . removals, entries, and sales of taxableroduce than kerosene that is sold for fuel
mation should be sent to tl@ffice of .
Management and Budaet Attn: Desk fuel. Before July 1, 1998, taxable fueuses. Because of these differences, the

9 9e ' meant gasoline and diesel fuel. As of thatommentators concluded that it is highly

Definition of Kerosene The temporary
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unlikely that these liquids would be di-lar certificate from its buyer or deliversshould not be imposed on any subsequent
verted for use in highway vehicles. Thusthe kerosene into the fuel supply tank ofale to an unregistered person that buys
the commentators suggested that thedlee buyer’s aircraft. In addition, the IRSthe kerosene for resale for nonaircraft use,
liquids should not be treated as kerosenanay withdraw the right of a buyer to pro-such as in highway vehicles or as heating

The final regulations adopt the suggesride a certificate in the future if the buyemil. The commentator contends that this
tion of the commentators by excludinguses the aviation-grade kerosene othsuggestion would ease compliance and
liquids with certain described propertieghan as a fuel in an aircraft. administrative burdens by eliminating the
from the definition of kerosene. A commentator noted that airlines oftemeed to certify for section 4091 purposes.

Exemption for Aviation-grade use a small percentage of their purchasesThe final regulations do not adopt this
Kerosene The 1997 Act provides thatof aviation-grade kerosene as a fuel in aisuggestion because section 4092 allows
undyed aviation-grade kerosene may bgort ground equipment, thus making itax-free sales of aviation fuel only to reg-
removed from a terminal tax free if theimpossible for them to certify that all ofistered producers and persons buying for
kerosene is received by a person that this fuel will be for aircraft use. Thetheir own nontaxable use. This sugges-
registered for purposes of the aviatiomommentator suggested that a buydron, in contrast, would allow tax-free
fuel tax imposed by section 4091. As a&hould be allowed to certify that only asales to resellers that are not producers.
transitional rule, the temporary regulapercentage of its purchases will be used d8$ie IRS has published guidance regard-
tions provide that tax does not apply to a fuel in an aircraft. The final regulationdang the aviation fuel tax imposed by sec-
removal of aviation-grade kerosene thaadopt this suggestion. Thus, if an airlingion 4091 in Notice 88-30 (1988-1 C.B.
will be used as a fuel in an aircraft, even i€ertifies to a position holder that 99 per497), Notice 88-132 (1988-2 C.B. 552),
the person receiving the kerosene is naent of all of its purchases of aviation-and Notice 89-38 (1989-1 C.B. 678).
registered. grade kerosene from a certain terminal Exemption for Feedstock Purpase

The IRS Restructuring and Reform Actwill be for use as a fuel in an aircraft, thetdnder the 1997 Act and the temporary
of 1998 (Public Law 105-206, 112 Statthe position holder will the liable for theregulations, tax is not imposed on undyed
685 (the 1998 Act)), which was enactedection 4081 tax on one percent of all itkerosene that is received from a pipeline
after publication of the temporary regulasales to the airline at that terminal. or vessel by a registered person for the
tions, revised the exemption for aviation- A commentator suggested that tayerson’s use as a feedstock; that is, use in
grade kerosene. Under the 1998 Act, tashould not be imposed on the nonbulk rehe manufacture or production of any sub-
is not imposed on aviation-grade keroserroval of aviation-grade kerosene from astance other than gasoline, diesel fuel, or
that the Secretary determines is destinexpproved terminal if the kerosene is respecial fuels referred to in section 4041.
for use as a fuel in an aircraft. ceived at another approved terminal or is The 1997 Act also provides that, to the

Under the final regulations, existingsold for use in an aircraft outside theextent provided in regulations, undyed
rules relating to tax-free transactiondJnited States. Under the final regulakerosene may be removed from a terminal
within the bulk transfer/terminal systemtions, both removals may be made tatax free if the kerosene is removed for use
will continue to apply to aviation-gradefree if the proper certification regardingas a feedstock. The temporary regulations
kerosene even if the kerosene will be usalrcraft use is given by the buyer or thelo not implement this latter provision.
as a fuel in an aircraft. Thus, a sale of avperson otherwise liable for tax deliveriHowever, several commentators sug-
ation-grade kerosene within a pipeline téhe aviation-grade kerosene into the fuajested that, without the application of this
an airline for aircraft use may be made tagupply tank of its own aircraft. provision, small feedstock users that buy
free only if the airline is a taxable fuel A commentator noted that aviation-kerosene at a terminal rack bear the bur-
registrant. In this regard, the final regulagrade kerosene is aviation fuel and thus @en of the tax and then must claim a credit
tions also reflect Announcement 99-4@ubject to tax under section 4091 when ir refund. This puts the small users at a
(1999-16 I.R.B. 10), which provides ais sold by its producer. Section 4092 excompetitive disadvantage compared to
transitional registration rule for certainempts a sale from the aviation fuel tax ifarger users that may buy bulk quantities
throughputters and kerosene terminal oghe buyer is a registered producer or certof kerosene tax free for their facilities that
erators. fies that it will use the fuel in a nontaxableare connected to a pipeline.

Removals and entries of undyed aviadse such as use other than as a fuel in anThe final regulations adopt the sugges-
tion-grade kerosene may be made tax fregrcraft. tion of the commentators by generally al-
under the final regulations if (1) the per- The commentator suggested that if theowing tax-free removals of kerosene
son otherwise liable for tax (such as theection 4081 tax is imposed on the refrom a terminal if the person receiving the
position holder) delivers the kerosene intonoval of any aviation-grade kerosene bekerosene is registered and certifies that it
the fuel supply tank of its own aircraft orcause the buyer of the kerosene does nwill use the kerosene for a feedstock pur-
(2) the kerosene is sold and the buyer cetertify that it will be used in an aircraft,pose. The IRS may revoke this person’s
tifies to the person otherwise liable for taxhen an exemption from the section 409iegistration if the person uses the
that the kerosene will be used by théax automatically should apply regardleskerosene other than for a feedstock pur-
buyer as a fuel in an aircraft or resold foof the status of the buyer. Thus, for exanmpose, such as to power machinery in a
such use. Any later sale of the aviationple, if the section 4081 tax is imposed offactory where paint is produced.
grade kerosene will be subject to tax ura removal of aviation-grade kerosene at A commentator suggested that the
less the subsequent seller receives a sintlite terminal rack, the section 4091 tapackaging of kerosene into any container
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that is less than 55 gallons should ban island next to gasoline pumps so thatith heating oil to be used during periods
treated as a feedstock purpose. This sugehicular access cannot be restricted. Ref extreme or unseasonable cold. The
gestion is not adopted in the final regulaquiring blocked pumps to be on a separatemporary regulations do not provide
tions because this activity is not the manisland would not be practical becauseules for this provision.
ufacture or production of a nonfuelmany service stations do not have the A commentator suggested that the final
substance. physical space for such an arrangemernegulations should implement this provision
Exemption for Certain Wholesale Dis-Shortening the delivery hose on thesand define the phrase “period of extreme or
tributors. The 1997 Act provides that, topumps would not be practical becausanseasonable cold” as including “all the
the extent provided in regulations, undyedoing so would prevent a container frondays in November through February.”
kerosene may be removed from a terminaésting on the ground while it is being Under the final regulations, if the IRS
tax free if the kerosene is received by é&lled, as safety rules require. declares an area to be affected by ex-
registered wholesale distributor that sells Several commentators suggested exremely cold weather conditions, a credit
kerosene exclusively to ultimate vendorpanding the definition to include pumpsor refund generally will be allowed to a
that sell kerosene from a pump that is ndhat are activated by an on-site attendanégistered ultimate vendor that sells
suitable for use in fueling any diesel-powbefore each use and are within the direcindyed kerosene for blending with diesel
ered highway vehicle or train (a blockedine of sight of the attendant authorizinguel in that affected area if the blended
pump). The temporary regulations do nahe sale to the customer. Other commeifel is to be used for heating purposes. It
provide rules for this provision. tators noted that many people who usis expected that the periods during which
A commentator suggested that the findterosene for heating purposes do not buany declaration of extreme cold issued
regulations should implement this proviit from a retail pump. So that these cusdnder this provision will be in effect will
sion because it would reduce the numbeomers could obtain undyed kerosene atlze limited.
of refund claims that are filed by ultimatetax-excluded price, these commentators Registration of Heavy Vehicle Manu-
vendors and reduce the costs of the fusliggested that a credit or refund should Hacturers and Retailers The tax on the
for these vendors, many of whom arallowed to registered ultimate vendorsale of heavy vehicles imposed by section
small businesses. Another commentatahat make home deliveries of undyedl051 applies to the first retail sale by the
suggested, on the other hand, that the prkerosene for heating purposes and thatanufacturer, importer, or retailer of a ve-
vision would increase the availability ofsell kerosene in small containers. hicle. The tax is not imposed if a vehicle
untaxed, undyed kerosene and thus in- Under the final regulations, a blockeds sold for resale or for leasing on a long-
crease opportunities for diversion of thipump is a pump that, because of theerm basis. Under regulations issued in
fuel for taxable purposes. pump’s physical limitations (for example,1988, this tax-free treatment applied only
The final regulations do not implementa short hose), cannot be used to fuel a vié-both the seller and the buyer were regis-
this provision because Treasury and thieicle, or a pump that is locked by the ventered by the IRS. The 1997 Act provides,
IRS share the concern of the latter condor after each sale and unlocked by theowever, that the Secretary shall pre-
mentator. Treasury and the IRS willvendor in response to a request by a buyscribe regulations so that sales between
however, continue to monitor the mattefor undyed kerosene for use other than asregistered parties may be made tax-free
to determine if it is appropriate to providea fuel in a diesel-powered highway vehiif the buyer states under penalties of per-
rules for the provision at a later date. cle or train. As a condition to making gury that the vehicle will be resold. This
Claims Relating to Sales of Kerosenelaim with regard to kerosene sold fronprovision of the 1997 Act is effective Jan-
from Blocked Pumps Under the 1997 this latter type of blocked pump, the venuary 1, 1998. The temporary regulations
Act, a credit or refund is allowed to a regdor must obtain the name and address ohplementing the provision are effective
istered ultimate vendor that sells taxedanyone who buys more than five gallonsn July 1, 1998, the publication date of
undyed kerosene from a blocked pumpf kerosene in a single sale. A vendor’she temporary regulations.
The temporary regulations define aegistration may be revoked if it allows Several commentators suggested that the
blocked pump as a retail fuel pump at anyone to fuel a highway vehicle from dinal regulations should be effective on Jan-
fixed location that is used to dispensdlocked pump. uary 1, 1998, because the commentators
undyed kerosene for use by the buyer in a There is no authority in the Internalbelieve that the 1997 Act eliminated the
nontaxable use and cannot be used to dRevenue Code (Code) to allow ultimateegistration requirement as of that date.
pense kerosene directly into the fuel suprendor refunds for kerosene solely be- The IRS and Treasury are concerned
ply tank of a diesel-powered highway vecause the kerosene is delivered to homé#sat the suggested change might disqual-
hicle or train (because, for example, of itfor heating purposes or is sold in smalify sales that would have been tax free
distance from a road surface or train trackontainers. Thus, the final regulations dander the 1988 regulations. Accordingly,

or the length of its delivery hose). In adnot contain such a provision. the final regulations retain the July 1,
dition, blocked pumps must display a pre- Claims Relating to Sales of Kerosend&998, effective date. They provide, how-
scribed notice. for Blending During Periods of Extremeever, that sales (including sales between

Treasury and the IRS received mangold. The 1997 Act provides that, to theunregistered parties) that occurred after
comments relating to the definition ofextent provided in regulations, a credit obecember 31, 1997, and before July 1,
blocked pump. Several commentatorsefund is allowed to a registered ultimatd 998, and otherwise satisfy the require-
noted that many kerosene pumps are arendor that sells kerosene for blendingnents of the final regulations may be
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made tax free. to administer the taxes on taxable fuel anadnder the Regulatory Flexibility Act (5
Measurement of Taxable FueExist- aviation fuel. U.S.C. chapter 6) is not required.
ing regulations provide that gallons of The IRS is developing an information Pursuant to section 7805(f) of the
taxable fuel may be measured on the bagisporting program (Excise Summary TerCode, the notices of proposed rulemaking
of actual volumetric gallons, gallons adminal Activity Reporting System (ExS- preceding these regulations were submit-
justed to 60 degrees Fahrenheit, or anyARS)) for terminal operators andted to the Chief Counsel for Advocacy of
other temperature adjustment method apipeline and vessel operators. The IRghe Small Business Administration for
proved by the Commissioner. anticipates that ExXSTARS will begin latercomment on their impact on small busi-
The March 14, 1996, proposed regulain 2000. ness.
tions proposed to modify this rule so that Under the final regulations, informa- . .
taxable fuel would be measured on théon reports to be required by the IRSrafting Information
basis of_ actual volumetric gallons or gaIJ_dnder sec_tion 4101(d) will COVer & ONe The principal author of these regula-
Ion_s adjust_ed to 60 Qegrees Fahrenheifjonth period and a report ywll be due bYions is Frank Boland, Office of Assistant
whichever is th_e basis for measgrememhe er_1d qf the month foIIowmg_ t_he monthchief Counsel (Passthroughs and Special
under the po_smon holde_zr’s terminalingto which it relates. As a transmqnal r”|eindustries). However, other personnel
agreement with the terminal operator. Aieports_under the_new rules relatlng t0 a%om the IRS and Treasury Department
commentator suggested that measuremenbnth in 2000 will not be due until Feb'participated in their development.
at a particular terminal should be applieduary 28, 2001. X ok ok ok ok
consistently on an annual basis. Registration of pipeline and vessel op-
Under the final regulations, annualerators Effective April 1, 2001, opera- Adoption of Amendments to the
consistency is required, on a terminal-bytors of pipelines and vessels in the bulRegulations
terminal basis, within each one year pefansfer/terminal system will be required
riod beginning on July 1. Thus, a positiorio be registered by the IRS.
holder may use only one of the above de-

Accordingly, under the authority of 26
U.S.C. 7805, 26 CFR Chapter I is

scribed bases of measurement with rd=ffect on Other Documents amended as follows:

spect to all taxable fuel removed from any g fojlowing publications are obsoletePART 40—EXCISE TAX PROCEDURAL
particular terminal during each one yeakq of March 31. 2000: REGULATIONS

period. Rev. Rul. 57-259, 1957-1 C.B. 423.

Highway Use Tax Section 4481 im- oy Rul. 57-499, 1957—2 C.B. 788. Paragraph 1. The authority citation for
poses a tax on the use of certain highway pa\, Ryl 73-292, 1973-2 C.B. 376. part 40 continues to read in part as fol-
vehicles. A State to which an application oy Rul. 78-218, 1978-1 C.B. 367. lows:
is made to register a highway vehicle gen- pa\, Rul. 86-62, 1986—1 C.B. 325. Authority: 26 U.S.C. 7805 * * *

erally must receive from the applicant Announcement 99-40. 1999-16 |.R.B
proof of payment of this tax. Proof of;, ' §40.6011(a)-1 [Amended]

payment consists of a receipted Schedule Par. 2. Section 40.6011(a)-1 is
1 of Form 2290, “Heavy Highway Vehicle Special Analyses amended as follows:
Use Tax Return,” that is returned to the ;

It has been determined that this Trea- 1+ !N paragraph (b)(2) introductory

taxpayer by the IRS after the taxpayer has e -2 text. the | “Effective J 1
: : ry decision is not a significant regulal€Xt: the language “Effective January 1,
paid tax on the vehicle. In most cases, th&'"Y 9 9 1994, the” is removed and “The" is added

Schedule 1 must include the vehicle ided"Y action as defined in Executive Order its place.

P 1. 12866. Therefore, a regulatory asses$!
tification number (VIN) of each vehicle X , 2. In paragraph (b)(2)(V). the language
for which the taxpayer is reporting tax.Ment is not required. It also has been de- paragraph (b)(2)(v), guag

However, existing regulations providet€'mined that section 553(b) of the Ad"f‘anlf,j kerosene” is added after “diesel
, o . uel”.
that a taxpayer reporting tax on more thaffinistrative Procedure Act (5 U.S.C.

21 vehicles need not list the VIN of anychapter 5) does not apply to these regulgarT 41_EXCISE TAX ON USE OF
vehicle. tions. B ~ CERTAIN HIGHWAY MOTOR
Effective July 1, 2000, the final regula- !t 1 hereby certified that the collectiony/ gy o s

tions remove this provision. In additionf information in these regulations will o

the instructions for Form 2290 will beNot have a significant economic impact on Par. 3. The authority citation for part
changed to require the listing of the VING s'ubsta.n.tial'nur.nber of small entities41 contin_ues to read in part as follows:

of each vehicle reported. The final reguTh'S cert_lflcatlon is based upon the fact Authority: 26 .U.S.C. 7805.* * .
lations also remove several obsolete pr(ﬁb?‘t the time requwed tq prepare and.sub— Par. 4. Section 41.0-1 is revised to
visions relating to the highway use tax. mlt the exemptl_on certificates degcrlbedead as follows: .

Information Reporting Section " these regulgtlons (many of which a_r§41.0—1 Introd.uct|o.n. . .
4101(d) allows the IRS to require infor-s'm”f?‘r to. qertlflcates .that are alrea'dylln The regulatlons in this part are Qe5|g—
mation reporting by (1) any person regisyse) is minimal and will not have §5|gn|f—nated “H|ghway .Use.Tax Regulations.”
tered under section 4101 and (2) sucigant impact on those smg_ll entities thathe regulations in thl§ pa}rt relate tol the
other persons as the IRS deems necess&ﬁpose to provide the certificates. Therdax on the use of certain highway vehicles

fore, a Regulatory Flexibility Analysis imposed by section 4481 and to certain
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associated administrative provisions. Par. 8. In 841.4481-2, paragraph (a)(Xparagraph (c).

is revised to read as follows: 5. The undesignated authority citation

§841.0-2 and 41.0-3 [Removed] §41.4481-2 Persons liable for tax. at the end of the section is removed.

Par. 5. Sections 41.0—2 and 41.0-3 are (& *** (1)(i) Aperson is liable for the  The revisions read as follows:
removed. tax imposed by section 4481 with resped@41.4482(b)-1 Definition of taxable gross

Par. 6. Section 41.4481—1 is amenddg the use of a highway motor vehicle in aveight.
as follows: taxable period if the vehicle is registered (a) Actual unloaded weight(1) In

1. Paragraphs (a) and (b) are revised in the person’§ name— general. Actual unload_ed weighteans

2. Paragraph (c)(1) introductory text, is (A) A'F the time of the _flrst use of thethe empty (or tare) weight of fthe truck,
amended by removing the language sta/ehicle in the taxable period; truck-tractor, or bus, fully equipped for

able periods beginning after June 30, (B) In the case of a vehicle under a suservice.

1984,” and adding “a taxable period” inPension of tax described in (2) Trucks and truck-tractors A truck

its place. 841.4483-3(a), at the time the use on thar truck-tractor fully equipped for service
3. Paragraph (c)(3) is amended by rdublic highways d_uring the tax_able perioc_ir?cludes the body (Wh_ethe_r or not de-

vising the introductory text. exceeds S,QOO miles (7,500 miles for agrmgn_ed and adapted primarily for trans-
4. Paragraph (d)(1) is amended by réeultural vehlcl_es); _ _ pqrtlng cargo, as fo_r example,_ concrete

moving from the last sentence the language (C) At the tlme_ that an increase in thamixers); all accessories; all equipment at-

“Form 843 (Claim)” and adding ‘.Formqaxable gross weight of the vehicle resultsached to or carried on such truck or

8849 (or such other form as the CommidD an additional tax liability (as computedtruck-tractor for use in connection with

sioner may designate)” in its place. under §41.4481—1(c)(3)) if t_he increas_@he movement of the vehic_le by means of
5. Paragraph (e) introductory text, i€CCUrs gfter the month in which thg vehiits own motor or_for use in the mainte-

amended by adding the language “sectighle was first used in the taxable period; onance of the vehicle; and a full comple-

4481 and” after “The application of". (D) At the time of any use during thement of lubricants, fuel, and water. It
The revisions read as follows: taxable period that is after the first useloes not include the driver, any equip-
§41.4481-1 Imposition of tax during the period, but only to the extenment (not including the body) attached to

(a)In general Tax is imposed on the usethat the tax or any installment payment otbr_ carried on the vehicle fo_r use in han-
during a taxable period of any registerewe__tax has not pr_ewou_sly been paid. dling, prot_ectlng, or preserving cargo, or
highway motor vehicle that (together with (i) In any case in which more than oneany special equipment (§u<_:h as an air
the semitrailers and trailers customarilf’€rsOn is I|§1ble__for the tax for a_taxak_)leaomp_ressor, crane, specialized 0|If|_eld
used in connection with highway motor veperlod, the liability of all persons is s_at|s-mach|nery, etc.) mou_ntegl on t_he \{e_hlcle
hicles of the same type as such highwaf)'ﬁd to the extent that the tax is paid byor use on construction jobs, in oilfield

motor vehicle) has a taxable gross weigtg"y Person liable for the tax. operations, etc.
of at least 55,000 pounds xRk kK (3) Buses Abus fully equipped for ser-
' ' ice includes the body; all accessories; all
(b) Rate of tax For the rate of tax gen-g41 4482(a)-1 [Amended vice inc ; : ;
erally, see section 4481(a). For the rate of @-11 ] equipment attached to or carried on such
tax for certain vehicles used in logging, Par. 9. Section 41.4482(a)—1 j$us for use in connection with the move-
see section 4483(e). For the rate of taamended as follows: ment of the vehicle by means of its own

for certain vehicles base-plated in Canada 1. Paragraph (a)(2) is amended by r&00tor, for use in the maintenance of the
or Mexico, see section 4483(f). For a spamoving the language “paragraph (c) of thi¥€hicle, or for the accommodation of pas-
cial rule for the taxable period in whichsection” and adding “§48.4061(a)-1(d) of€NJers or others (such as air conditioning

the tax terminates, see section 4482(d). this chapter” in its place. equipment and sanitation facilities, etc.);
(C) * ** 2. Paragraph (c) is removed. and a full complement _of lubricants, _fuel,
(3) If the taxable gross weight of a ve- Par. 10. Section 41.4482(b)—1 j&nd water. Itdoes not include the driver.
hicle increases during the month in whictamended as follows: (b) Determination of taxable gross
the vehicle is first used in a taxable pe- 1. Paragraph (a) is revised. weight—(1) In general. The taxable
riod, the tax for the vehicle for the taxable 2. Paragraphs (b), (c), and (d) are rél"oSs weight of a highway motor vehicle
period is computed on the basis of the imoved. is the sum of the actual unloaded weight

creased weight. If the taxable gross 3. Paragraph (e) is redesignated &4 the vehicle fully equipped for service,
weight of a vehicle increases after thparagraph (b) and amended as follows: the actual unloaded weight of any semi-
month in which the vehicle was first used a. The heading is revised. trailers or trailers fully equipped for ser-
in a taxable period, the additional tax lia- b. In newly designated paragraplyice customarily used in combination
bility, if any, that results from the in- (b)(L), the first sentence is revised and th&ith the vehicle, and the weight of the

creased weight is calculated according teecond sentence is removed. maximum load customarily carried on the

the following formula: c. In newly designated paragrapty€hicle and on any semitrailers or trailers

I——— (b)(2), the language “paragraph (a)” is reCustomarily used in combination with the
moved and “paragraph (b)(1)” is added iyehicle. ***

841.4481-1T [Removed] its place. *okox kK

Par. 7. Section 41.4481-1T is removed. 4 Paragraph (f) is redesignated agsq 4482(b)-1T [Removed]
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Par. 11. Section 41.4482(b)-1T is re- The revision reads as follows: Par. 19. Section 41.6001-2 is amended

moved. 841.4483-2 Exemption for certain tran-as follows:

Par. 12. Section 41.4482(c)-1 isit-type buses. 1. Paragraph (a), second sentence, is
amended as follows: *okok ok k amended by removing the language
1. The section heading is revised. (e) *** “104(b)(5)" and adding “104(b)(4)” in its

2. Paragraphs (a), (b), and (d) are re- (2) * * * In determining the total of place.
vised. such passenger fare revenue, revenue2. Paragraph (c)(1)(ii) introductory
The revisions read as follows: from sources such as charter fees, rentaksxt, is amended by removing the lan-
841.4482(c)-1 Definition of State, taxableof property, advertising receipts, etc., iguage “If a receipted” and adding “With
period, use, and customarily used not taken into account. respect to taxable periods beginning be-
(a) State Stateincludes any State, any* * * * * fore July 1, 2000, if a receipted” in its
political subdivision of a State, the Dis- place.

trict of Columbia, and, to the extent pro-341-4483-3 [Amended] 3. Paragraph (c)(1)(iii), first sentence,

vided by section 7871, any Indian tribal p. 15 section 41.4483-3 is amenddd @mended by removing the language “If
government. a Schedule 1" and adding “With respect
(b) Taxable period For the definition do taxable periods beginning before July
of taxable periodsee section 4482(c). 1, 2000, if a Schedule 1" in its place.
*okok ok k 4. Paragraph (d) is amended as fol-
'pws:
a. Example (1) seventh sentence, is

a. The first sentence is amended by r@&mended by removing the language

as follows:
1. Paragraph (a)(2) is amended by r
moving the language “(Federal Heavy Ve

_ L hicle Use Tax Return)”.
(d) Customarily used A semitrailer or 2. Paragraph (b) is amended as fo
trailer is treated asustomarily usedn |5ys:

connection with a highway motor vehicle
if the vehicle is equipped to tow the Semi?noving the language “shall pay” and 841.4482(b)-1(e)” and adding
trailer or trailer. adding “is liable for” in its place. "841.4482(b)-1" in its place.

Par. 13. Section 41.4483-1 is revised |, The |ast two sentences are removed. 2- Example (2) second sentence, is
to read as follows: 3. Paragraph (f) is amended as follow@mended by removing the language
841.4483-1 State exemption a. The second sentence is removed. 841.4482(b)-1(e)” and adding

Use of a highway motor vehicle by a |, The |ast sentence is amended b”>§41.4482(b)—1” in its place.

State is exempt from the tax imposed b}idding the language “and ©- Example (4)s removed.

section 4481. For this purpose, the te”@41.6011(a)—1(a)(3) for a requirement Par. 20. Section 41.6011(a)-1 is re-
use by a Stateneans the operation by &t certain transferees described in thidsed to read as follows:

State on the public highways in theparagraph (f) must file a return” after341.6011(a)-1 Returns.

United States of any highway motor Vehi“suspension from tax”. (&) In general (1) A person that is liable

cle, whether or not such highway motor for tax under 8§41.4481-2(a)(1)(i)(A), (B),
vehicle is owned by the State. 841.4483-5 [Removed] or (C) must file a return for the taxable pe-

Par. 14. Section 41.4483-2 is amended , ) riod with respect to the tax imposed by sec-
as follows: Par. 16. Section 41.4483-5 is removegy, 4481.

1. Paragraph (a) is amended by rémoO¥41 4484-1 [Removed] (2) A person that is liable for tax under
ing the language “section 6421(b)(2), as 841.4481-2(a)(1)(i)(D) must file a return
set forth in”. Par. 17. Section 41.4484-1 is removedor a taxable period with respect to the tax

2. Paragraph (e) is amended as fol- imposed by section 4481 if the Commis-
lows: $41.6001-1 [Amended] sioner notifies the person that the tax for

a. Paragraph (e) introductory text, is par 18 Section 41.6001—1 is amenddg€ taxable period has not been paid in
amended by removing the language “se{g tol1ows: full.
forth in section 6421(b)(2)". 1. Paragraph (a)(6) is amended by re- (3) A transferee of a vehicle that re-
b. Paragraph (e)(1) is amended by "8hoving the language “for taxable period§eives a statement described in the first
moving the language “(rather than anygear june 30, 1984" sentence of §41.4483-3(f) must file a re-
different period prescribed in section 5 Paragraph (a)(7) is amended as fofurn with the statement attached.
6421(b)(2))". lows: (b) Form 2290 The return required
c. Paragraph (e)(2), first sentence, is ;5 The first sentence is amended by reinder paragraph (a) of this section is
amended by removing the language “(Seﬁoving the language “or, for taxable peri_Form 2290, “Heavy Highway Vehicle Use

section 4263(a))". ods after June 30, 1984,” and adding «griax Return,” or such other return as the
d. Paragraph (e)(2), last sentence, is Igy ii5 place. ' ' Commissioner may prescribe. The return
vised. is made in accordance with the instruc-

) b. The last sentence is removed. - !
3. Paragraph (fExample (1) penulti- 3. Paragraph (b) is amended by removions applicable to the form.
mate sentence, is amended by removir]gg the language “whether he meets” and Par. 21. Section 41.6071(a)-1 is

the language “(not including any tax OMhdding “whether it meets” in its place. amended as follows:
the transportation of persons imposed by 1. Paragraph (a) is revised.
section 4261)". 841.6001-2 [Amended] 2. Paragraph (b) is removed.
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3. Paragraph (c) is redesignated a841.6109-1 Identifying numbers. Par. 31 In 848.0-2, paragraph (a)(2) is
paragraph (b). Every person required underremoved and reserved.

4. Newly designated paragraph (b) i€41.6011(a)-1 to make a return must pro-
amended by removing the language “(butide the identifying number required by348-4041-21 [Amended]
in no event earlier than the time prethe instructions to the form on which the p. 35 gection 48.4041-21, paragraph

scribed in paragraph (a)(1) of this sectioneturn is made. (©)(1), first sentence, is amended by remov-

for filing a return)”. Par. 26. Section 41.6151(a)-1 is "®hg the language “§48.4082—4(c)(1)
5. Paragraphs (d), (e), and (f) are resised to read as follows: ~ through (c)(4)(i) or (c)(5) through (c)(10).”

moved. §41.6151(a)-1 Time and place for payingq adding “section 4041(a)(3)(B), (b)(1),
The revision reads as follows. tax.

_ 'V _ _ (), (), or (h).” in its place.

§41.6071(a)—1 Time for filing returns. The tax must be paid at the time pre-"p;, 33 | Subpart H, §48.4052—1 is
(@) In general Except as provided in scribed in §41.6071(a)-1 for filing the re-; yged under the undes’,ignated center

paragraph (b) of this section, a return ddurn and at the place prescribed irl‘\eading “Motor Vehicles” to read as fol-

scribed in 841.6011(a)-1 must be filed bg41.6091-1 for filing the return.

lows:
the last day of the month following the ; .
month in wr{ich— 9 §841.6161(a)(1)-1, 41.6302(b)-1, and §48..4_105_2—1 Hegvy trucks and trailers;
(1) A person becomes liable for tax?*1-7805-1 [Removed] certification requirement.

) i (a) In general Tax is not imposed by
under §41.4481-2(a)(1)()(A), (B), or (C);  par. 27. Sections 41.6161(a)(1)—1section 4051 on the sale of an article for
(2) A person that is liable for tax undergy g302(b)-1, and 41.7805-1 are reresale or leasing in a long-term lease if,

§41.4481-2(a)(1)()(D) is notified by the,,aq. by the time of sale, the seller has in good
Commissioner that the tax has not been faith accepted from the buyer a state-

(i3)i fA”;t ransfe ee described in [ VED] ment that the buyer executed in good

— rf) a : . e ! P 7 is rem faith and that is in substantially the same
841.4483-3 i i Par. 28. Part 47 is removed. aith an y

N *'* M ( cquires the vehicle. for , J Ciot ©

PART 48—MANUFACTURERS AND tions, as the certificate described in

§41.6081(a)-1 [Removed] RETAILERS EXCISE TAXES §145.4052-1(a)(6) of this chapter, ex-
o cept that the certificate must be signed

Par. 22. Section 41.6081(a)-1 is re- P& 29. The authority citation for part,nqer penalties of perjury and need not

moved. 48 is amended by removing the entries fqrgefer to Form 637 or include a registra-
Par. 23. Section 41.6091-1 is revisegections 48.4081-7 and 48'4081_9(83_i'on number.
to read as follows: 48.4082-6T, 48.4082-7T, and 4082-8T, 1)) References to §145.4052—1(a)(2) of

§41.6091-1 Place for filing returns, ~ 48:4101-2; 48.4101-3T; 48.6427-8nis chapter References to §145.4052—

(a) In general Except as provided in 48-6427-9; and 48.6427-10T and 5)(2) of this chapter appearing in
paragraph (b) of this section, returns mué8-6427-11T and adding entries in nugj 45 40521 of this chapter apply also to
be filed in accordance with the instrucmerical order to read in part as follows: 4 aqraph (a) of this section.
tions applicable to the form on which the Authority: 26 U.S.C. 7805 *** (c) Effective date This section is ap-
return is made. Section 48.4052-1 also issued under Z§jicapie after June 30, 1998. In addition,

(b) Hand-carried returns—(1) Persons U.S.C._4052(g). T ) tax is not imposed on a sale occurring
other than corporations Returns of per- _ S€ction 48.4081~7 also issued under 2&o pecember 31, 1997, and before July
sons other than corporations that are fiIeH'S'C'_4081(e)' Frr ) 1, 1998, if the conditions of paragraph (a)
by hand carrying must be filed with the S€ction 48.4082-6 also issued under 2§ 1his section are satisfied.
Commissioner in the internal revenue disU'S'C'_4082(d)' ) Par. 34. Section 48.4081-1 is amended
trict in which is located the principal S€ction 48.4082—7 also issued under 2§ ¢qjo\ys:

place of business or legal residence of tHé'S'C'_4082(d)' Frr ) 1. Paragraph (b) is amended by:

person. Section 48.4101~2 also issued under 26 5 - Revising the definition of Aviation
(2) Corporations Returns of corpora- U.S.C._6071(a). Frr ) asoline.

tions that are filed by hand carrying must S€ction 48.6427-8 also issued under 26 ,  Remoying the definition of Diesel-

be filed with the Commissioner in the in—U'S'C'_6427(m)' ) owered boat.

ternal revenue district in which is locateq S€ction 48.6427-9 also issued under 26 . - aqding the definition of Excluded

the principal place of business or princi—U'S'C'_6427(m)' _ liquid in alphabetical order.

pal office or agency of the corporation, _ S€ction 48.6427-10 also issued under y - aqding the definition of Kerosene in
Par. 24. Section 41.6101—1 is revised® U'S;C' 6427(m). ) alphabetical order.

to read as follows: Section 48.6427-11 also issued under's - Revising the definition of Rack.

§41.6101-1 Period covered by returns. 26 U.S.C. 6427(m). . Removing the language “(as defined

) o f
Each return is for a taxable period as Par- 30. The undesignated editorial, 48 4041-8(f))” in the definition of

defined in section 4482. note and its authority citation at the end okemoyal, first sentence.
Par. 25. Section 41.6109-1 is revisel'® authority citation are removed. g. Removing the language “subject to
to read as follows: §48.0-2 [Amended] the limitations of section 7871, any Indian
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tribal government.” and adding “to thethe specifications for kerosene if it is onare applicable after January 1, 1998, and
extent provided by section 7871, any Inef the two grades of kerosene (No. 1-Khe definitions of kerosene, excluded lig-
dian tribal government.” in its place in theand No. 2-K) covered by ASTM specifi-uid, and taxable fuel are applicable after

definition of State. cation D 3699, or kerosene-type jet fuelune 30, 1998. Paragraph (c)(2) of this
h. Revising the definition of Taxablecovered by ASTM specification D 1655section is applicable after December 31,
fuel. or military specification MIL-DTL- 1997.

i. Adding the language “as such” afte’5624T (Grade JP-5) or MIL-DTL-83133E
“is registered” in the definition of Taxable(Grade JP-8). For availability of ASTM $48-4081-1T [Removed]

fuel registrant. and military specifications, see paragraph p,, 35 Section 48.4081-1T is re-
J. Removing the language “operated byd) of this section. However, the termy,qyeqd.

a taxable fuel registrant if all of the fin-does not includexcluded liquid Par. 36. Section 48.4081-2 is amended

ished gasoline and diesel fuel (other than* * * * as follows:

diesel fuel dyed in accordance with Rackmeans a mechanism capable of 1 Paragraph (b) is amended by remov-
848.4082-1(b))” and adding “where fin-delivering taxable fuel into a means Ofng the language “Except as provided in
ished gasoline, undyed diesel fuel, otransport other than a pipeline or vessel.§48.4081_4 (relating to gasoline blend-

undyed kerosene is stored if the facility ig * * * * stocks) and §48.4082-1 (relating to dyed

operated by a taxable fuel registrant and Taxable fuelmeans gasoline, dieselyiaqg fuel), tax” and adding “Tax” in its

all such taxable fuel” in its place in thefuel, and kerosene. place.

definition of Terminal, last sentence. *okok ok k 2. Paragraph (c)(3) is amended by
2. Paragraph (c)(1)(i) introductory (c)*** adding the language “or kerosene” after

text, is amended by removing the lan- (2) Diesel fuet(i) In general Except «jiesel fuel” each place it appears.
guage “and (c)(iii)” and adding “andas provided in paragraph (c)(2)(ii) of this 5 Paragraph (e) is revised.
(c)(1)(iii)" in its place. section,diesel fuemeans any liquid that, 4 Paragraph (f) is added.

3. Paragraph (c)(1)(i)(A) is amendedvithout further processing or blending, is The addition and revision read as fol-
by adding the language “(other than taxsuitable for use as a fuel in a diesel-powg,,s-
able fuel for which a credit or paymentered highway vehicle or diesel-powere%48_4081_2 Taxable fuel: tax on removal

has been allowed)” after “4081(a)”. train. at a terminal rack.
4. Paragraphs (c)(2) and (d) are re- (ii) Exclusion Diesel fueldoes not in- « « % % *
vised. clude gasoline, kerosene, excluded liquid, (e) Exemptions For exemptions from

5. Paragraphs (e) and (f) are added. No. 5 and No. 6 fuel oils covered byiha tax imposed under this section, see
The revisions and additions read as folASTM specification D 396, or F-76 (Fuel§§48_4081_4 (relating to gasoline blénd-

lows: Naval Distillate) covered by military stocks), 48.4082-1 (relating to dyed diesel

848.4081-1 Taxable fuel; definitions. specification MIL-F-16884. For avail- 0] and dyed kerosene), 48.4082-5 (relat-

R ability of ASTM and military specifica- j,q o diesel fuel and kerosene used in
(b) > tions, see paragraph (d) of this section.  ajaska), 48.4082-6 (relating to aviation-
Aviation gasolinemeans all special *** ** grade kerosene), and 48.4082-7 (relating

grades of gasoline that are suitable for use (d) ASTM and military specifications ;, xerosene used for a feedstock purpose).
in aviation reciprocating engines and covASTM specifications may be obtained (f) Effective date This section is ap-
ered by ASTM specification D 910 orfrom the American Society for Tes“”gplicable after December 31, 1993,

military specification MIL-G-5572. For and Materials, 100 Barr Harbor Drive,” pa: 37 Section 48.4081-3 is amended
availability of ASTM and military specifi- West Conshohocken, PA 19428. Military,q toliows:

cations, see paragraph (d) of this sectionspecifications may be obtained from the 4 Paragraph (a) is amended by remov-

*oHxE K Standardization Document Order Deslﬁng the last sentence.

Excluded liquidmeans any liquid Building 4, Section D, 700 Robbins Av- 5 Paragraph (b)(1) is amended as fol-
that— enue, Philadelphia, PA 19111. WS

(1) Contains less than four percent nor- (e) Other definitions For other defini- 5 | the introductory text, the lan-
mal paraffins; or tions relating to taxable fuel, S€€age “Except as provided in paragraph

(2) Has a— §§484081—6(b), 484082—5(b), 484082-(b)(2) of this section (relating to an ex-

(i) Distillation range of 125% F. or less;6(b), 48.4082-7(b), 48.4101—1(b),emptiOn for certain refineries), §48.4081-

(ii) Sulfur content of 10 ppm or less;48.6427-9(b), 48.6427-10(b), and, (relating to gasoline blendstocks), and
and 48.6427-11(b). §48.4082-1 (relating to dyed diesel fuel),

(iiif) Minimum color of +27 Saybolt. (f) Effective date (1) Except as pro- (o is removed and “Tax” is added in its
FHERFHH vided in paragraph (f)(2) of this sectionp|ace_

Kerosenemeans any liquid that meetsthis section is applicable after December , |, paragraph (b)(1)(i), the language
the specifications for kerosene or would1, 1993. “of taxable fuel” is added after “A re-
meet those specifications but for the pres- (2) In paragraph (b) of this section, the, a1
ence in the liquid of a dye of the type dedefinition of aviation gasoline and the . |, paragraph (b)(1)(ii), the language
scribed in 848.4082-1(b). Aliquid meetghird sentence in the definition of terminak ¢ 15xable fuel” is added after “A re-
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moval”. 1. In paragraph (c)(2), First Taxpayer’sor kerosene” is added after “diesel fuel”.
d. In paragraph (b)(1)(iii), third sen-Report, the following language is re- The revisions read as follows:

tence, the language “840.6302(c)-1(e)(4)imoved: 848.4082-1 Diesel fuel and kerosene; ex-
is removed and “840.6302(c)-1(f)(4)" is “7. emption for dyed fuel.
added in its place. Location of IRS service center where® * * * *

3. In paragraph (c)(1) introductory this report is filed” (b) * * * Diesel fuel or kerosene satis-

text, the language “Except as provided in 2. In paragraph (c)(4)(v), the languagéies the dyeing requirement of this para-

848.4081-4 (relating to gasoline blend*gasoline” is removed each place it apgraph (b) only if the diesel fuel or

stocks) and 848.4082-1 (relating to dyegears and “taxable fuel” is added in itkerosene contains—

diesel fuel), a tax” is removed and “Tax”place. *okok ok k

is added in its place. 3. In paragraph (fexample 1the lan- Par. 43. Sections 48.4082-2 and
4. In paragraph (d)(1), the language “Ayuage “gasoline registrant” is removed8.4082—3 are revised to read as follows:

tax is imposed” is removed and “Tax isand “taxable fuel registrant” is added ir848.4082-2 Diesel fuel and kerosene; no-

imposed” is added in its place. its place in the following locations: tice required for dyed fuel

5. In paragraph (e)(1) introductory a. Paragraph (i), first sentence. (a)In general A legible and conspicu-
text, the language “Except as provided in b. Paragraph (i), second sentence. ous notice statingDYED DIESEL FUEL,
848.4081-4 (relating to gasoline blend- c. Paragraph (ii), first sentence. NONTAXABLE USE ONLY, PENALTY
stocks) and 848.4082-1 (relating to dyed Par. 40. In 848.4081-8, paragraph (8fJOR TAXABLE USEmust be posted by
diesel fuel), a tax” is removed and “Tax”is revised to read as follows: a seller on any retail pump or other deliv-
is added in its place. 848.4081-8 Taxable fuel; measurement.ery facility where it sells dyed diesel fuel

6. In paragraph (f)(1), the language (a)In general Volumes of taxable fuel for use by its buyer. A legible and con-
“Except as provided in paragraph (f)(2) omay be measured on the basis of actuspicuous notice stating DYED
this section and 848.4082-1 (relating tawolumetric gallons or gallons adjusted t&EROSENE, NONTAXABLE USE ONLY,
dyed diesel fuel), a tax” is removed an®0 degrees Fahrenheit. However, begifPENALTY FOR TAXABLE USEwust be

“Tax” is added in its place. ning July 1, 2000, for each period fromposted by a seller on any retail pump or
7. Paragraph (i) is revised. July 1 through the following June 30— other delivery facility where it sells dyed
8. Paragraph (j) is added. (1) A person liable for the tax on re-kerosene for use by its buyer. Any seller
The revision and addition read as folmoval may use only one of the two basethat fails to post the required notice on

lows: of measurement with respect to all taxablany retail pump or other delivery facility

848.4081-3 Taxable fuel; taxable eventfuel removed during the period from anywhere it sells dyed fuel is, for purposes of
other than removal at the terminal rack. particular terminal, refinery, or blendingthe penalty imposed by section 6715, pre-
*okok ok k facility; sumed to know that the fuel will not be
(i) Exemptions For exemptions from  (2) A person liable for the tax on entryused for a nontaxable use.
the taxes imposed under this section, seeay use only one of the two bases of (b) Cross reference; terminal
8§848.4081-4 (relating to gasoline blendmeasurement with respect to all taxableperators For the requirement that ter-
stocks), 48.4082-1 (relating to dyed diesdliel entered into the United States duringninal operators provide a notice with re-
fuel and dyed kerosene), 48.4082-5 (reghe period at any particular point of entryspect to dyed fuel, see §48.4101-1(h)(3)
lating to diesel fuel and kerosene used iand (relating to terms and conditions of regis-
Alaska), 48.4082-6 (relating to aviation- (3) A person liable for the tax on saldration for terminal operators).
grade kerosene), and 48.4082-7 (relatingay use only one of the two bases of (c) Effective date This section is ap-
to kerosene used for a feedstock purposefieasurement with respect to all taxablplicable with respect to diesel fuel after
(j) Effective date This section is ap- fuel sold during the period to any particuDecember 31, 1993, and with respect to

plicable January 1, 1994. lar buyer. kerosene after June 30, 1998.

Par. 38. In 848.4081-6, paragraph**** 848.4082-3 Diesel fuel and kerosene; vi-
(b)(3) is revised to read as follows: sual inspection devicefReserved]
§48.4081-6 Gasoline; gasohol §48.4081-9 [Removed] Par. 44. Section 48.4082—4 is amended
* Rk kK : ; @s follows:

‘v Par. 41. Section 48.4081-9 is removed. 1 Th tion heading i ised

(b) Par. 42. Section 48.4082—1 is amended *- ' € Se€clion heading IS revised.

(3) Gasohol blender Gasohol blender 4¢ tojiows: 2. Paragraph (a)(1) is revised.
means any person that regularly produces | The section heading is revised. 3. Paragraph (a)(2)(i) is amended by

gasohol outside of the bulk transfer/termi- 5 |, paragraph (a) introductory text removing the language “or boat”.
nal system for sale or use in its trade qf,o language “or kerosene” is added aft(’ar 4. Paragraphs (b) heading and (b)(1)

business. “diesel fuel”. are revised.
X 3. In paragraph (a)(3), the language “or °: Pr\z’iragraph ©is amenr(]jed( %324) g
Py . a. Removing paragraphs (c)(4) an
§48.4081-7 [Amended] kerosene” is added after “diesel fuel”. 10) g paragrap
4. In paragraph (b), the mtroductor)x ’ . )
Par. 39. Section 48.4081—7 is amendeext is revised. b. Redesignating paragraphs (c)(5),
as follows: 5. In paragraph (b)(1), the languagé®)(8), (€)(7), (c)(8), and (c)(9) as para-
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graphs (c)(4), (c)(5), (c)(6), (c)(7), and a. Paragraph (b), definition of Quali-Paragraph (c) of this section does not

(c)(8), respectively. fied dealer, paragraph (1). apply with respect to kerosene that is sold
c. Adding the language “or” at the end b. Paragraph (c) introductory text. as described in paragraph (c)(3)(ii) of this
of newly designated paragraph (c)(7). c. Paragraph (c)(3). section if there is a later disqualifying sale
d. Removing the language “highway; d. Paragraph (d)(1) introductory text. of the kerosene. A later disqualifying sale
or” at the end of newly designated para- e. Paragraph (d)(2). is any later sale other than a later sale—
graph (c)(8) and adding “highway.” in its f. Paragraph (g). (i) By a person that, at the time of the
place. 5. Paragraph (h), first sentence, is resale, has an unexpired certificate (de-
6. Paragraph (d) is revised. vised. scribed in paragraph (e) of this section)
The revisions read as follows: The revisions read as follows: from the buyer and has no reason to be-
848.4082-4 Diesel fuel and kerosene§48.4082-5 Diesel fuel and kerosendjeve that any information in the certifi-
back-up tax. Alaska. cate is false; or
(a) Imposition of tax—(1) In general ***** (ii) In connection with the delivery of

Tax is imposed by section 4041 on the de- (h) Effective date This section is ap- the kerosene into the fuel supply tank of
livery into the fuel supply tank of the plicable with respect to diesel fuel re-an aircraft.
propulsion engine of a diesel-powerednoved or entered after December 31, (2) Imposition of tax; liability for tax
highway vehicle (other than a diesel-pow1996, and with respect to kerosene reNotwithstanding §848.4081-2 and
ered bus) of— moved or entered after June 30, 1998. *48.4081-3, in any case in which para-
(i) Any diesel fuel or kerosene on* graph (d)(1) of this section applies, tax is
which tax has not been imposed by sec- Par. 46. Sections 48.4082-6 andnposed with respect to that kerosene at
tion 4081, 48.4082—7 are added to read as follows: the time of the first later disqualifying
(i) Any diesel fuel or kerosene for §48.4082—6 Kerosene; exemption for avisale and the seller in that sale is liable for
which a credit or payment has been aktion-grade kerosene. the tax.
lowed under section 6427; or (a) Overview. This section prescribes (3) Rate of tax For the rate of tax, see
(iif) Any liquid (other than taxable fuel) the conditions under which tax does nosection 4081.
for use as fuel. apply to the removal or entry of aviation- (e) Certificate—(1) In general The
*oHxE K grade kerosene that is destined for use asrtificate described in this paragraph (e)
(b) Tax on diesel fuel and kerosenea fuel in an aircraft. is a statement by a buyer that is signed
buses and trairs-(1) In general Tax is (b) Definition. For purposes of this under penalties of perjury by a person
imposed by section 4041 on the delivergection,aviation-grade kerosenmeans with authority to bind the buyer, is in sub-
into the fuel supply tank of the propulsiorkerosene-type jet fuel covered by ASTMstantially the same form as the model cer-
engine of a diesel-powered bus or apecification D 1655 or military specifi- tificate provided in paragraph (e)(3) of
diesel-powered train of— cation MIL-DTL-5624T (Grade JP-5) or this section, and contains all information
(i) Any diesel fuel or kerosene onMIL-DTL-83133E (Grade JP-8). Fornecessary to complete the model certifi-
which tax has not been imposed by se@vailability of ASTM and military specifi- cate. A new certificate or notice that the
tion 4081, cations, see §48.4081-1(d). current certificate is invalid must be given
(i) Any diesel fuel or kerosene for (c) Exemption for certain removals andif any information in the current certifi-
which a credit or payment has been akntries Tax is not imposed undercate changes. The certificate may be in-
lowed under section 6427; or 848.4081-2(b), 48.4081-3(b)(1)(ii), orcluded as part of any business records
(iif) Any liquid (other than taxable fuel) 48.4081-3(c)(1)(ii) on the removal ornormally used to document a sale. The
for use as fuel. entry of aviation-grade kerosene if— certificate expires on the earliest of the
*okok ok k (1) The person otherwise liable for taxollowing dates:
(d) Effective date This section is ap- is a taxable fuel registrant; (i) The date one year after the effective
plicable after December 31, 1993, except (2) In the case of a removal from a terdate of the certificate (which may be no
that references to kerosene are applicalieinal, the terminal is an approved termiearlier than the date it is signed).

after June 30, 1998. nal; and (i) The date the buyer provides the
Par. 45. Section 48.4082-5 is amended (3)(i) The person otherwise liable forseller a new certificate or notice that the
as follows: tax delivers the kerosene into the fuel sugurrent certificate is invalid.
1. The section heading is revised. ply tank of an aircraft and this delivery is (iii) The date the Internal Revenue Ser-
2. Paragraph (a) is amended by addinmupt in connection with a sale; or vice or the buyer notifies the seller that
“or kerosene” after “diesel fuel”. (i) The kerosene is sold for use as #e buyer’s right to provide a certificate

3. Paragraph (b), definition of Exempffuel in an aircraft and, at the time of thehas been withdrawn.
area of Alaska, is amended by removingale, the person otherwise liable for tax (2) Withdrawal of the right to provide a
the language “Clear” and adding “Clean’has an unexpired certificate (described ipertificate The Internal Revenue Service
in its place. paragraph (e) of this section) from themay withdraw the right of a buyer of avia-
4. Paragraphs (b), (c), (d), and (g) arbuyer and has no reason to believe any ition-grade kerosene to provide a certifi-
amended by adding “or kerosene” afteformation in the certificate is false. cate under this section if the buyer uses
“diesel fuel” in the following locations: (d) Certain later sales—(1) In general the aviation—grade kerosene to which a
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certificate relates other than as a fuel in arertificate that the buyer’s right to provide
aircraft or sells the kerosene without firsa certificate has been withdrawn.
obtaining a certificate from its buyer. The (3) Model certificate

Internal Revenue Service may notify any

seller to whom the buyer has provided a

CERTIFICATE OF PERSON BUYING AVIATION-GRADE KEROSENE FOR USE AS A FUEL IN AN AIRCRAFT

(To support tax-free removals and entries of aviation-grade kerosene under section 4082 of the Internal Revenue Code.)
(Buyer) certifies the following under penalties of perjury:

Name of Buyer
The aviation-grade kerosene to which this certificate applies will be used by Buyer as a fuel in an aircraft or resoldfby Buye
that use.
This certificate applies to percent of Buyer’s purchases from (name, address, and em-
ployer identification number of seller) as follows (complete as applicable):
1. Asingle purchase on invoice or delivery ticket number

2. All purchases between (effective date) and (expiration date) (period not to exceed one year
after the effective date) under account or order number(s) . If this certificate applies only to Buyer’s purchases
for certain locations, check here and list the locations.

Buyer is buying the kerosene for (check either or both as applicable):
Buyer’s use as a fuel in an aircraft.
Resale for use as a fuel in an aircratft.

Buyer will provide a new certificate to the seller if any information in this certificate changes.

If Buyer sells the aviation-grade kerosene to which this certificate relates and does not deliver it into the fuel sugy &ink
craft, Buyer will be liable for tax unless Buyer obtains a certificate from its buyer stating that the aviation-grade kéltdsene
used as a fuel in an aircraft.

If Buyer violates the terms of this certificate, the Internal Revenue Service may withdraw Buyer’s right to provide adecertifica

Buyer has not been notified by the Internal Revenue Service that its right to provide a certificate has been withdrawn.

The fraudulent use of this certificate may subject Buyer and all parties making any fraudulent use of this certificageoto a fin
imprisonment, or both, together with the costs of prosecution.

Printed or typed name of person signing

Title of person signing

Employer identification number

Address of Buyer

Signature and date signed

(f) Effective date This section is ap- other than gasoline, diesel fuel, or specidties before October 1, 2000, a taxable
plicable after March 30, 2000, except thafuels referred to in section 4041. Thusfuel registrant.
paragraph (d) of this section is applicabléor example, kerosene is used for a feed- (c) Exemption for removals and entries
after June 30, 2000. stock purpose when it is used as an ingrdax is not imposed on the removal or
848.4082-7 Kerosene; exemption fodient in the production of paint and is noentry of kerosene if—
feedstock purposes used for a feedstock purpose when it is (1) The person otherwise liable for tax
(a) Overview This section prescribesused to power machinery at a factorys a taxable fuel registrant;
the conditions under which tax does notvhere paint is produced. (2) In the case of a removal from a ter-
apply to the removal or entry of kerosene Feedstock usemeans a person thatminal, the terminal is an approved termi-
for use for a feedstock purpose. uses kerosene for a feedstock purpose. nal; and
(b) Definitions The following defini- Registered feedstock usareans a  (3)(i) The person otherwise liable for
tions apply to this section: feedstock user that is— tax uses the kerosene for a feedstock pur-
Feedstock purposmeans the use of (1) Registered under section 4101 as @ose; or
kerosene for nonfuel purposes in the marfieedstock user; or (i) The kerosene is sold for use by the
ufacture or production of any substance (2) With respect to removals and enbuyer for a feedstock purpose and, at the
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time of the sale, the person otherwise liabléme of the sale by the certifying buyer and¢ate changes. The certificate may be in-
for tax has an unexpired certificate (dethe certifying buyer is liable for the tax.  cluded as part of any business records
scribed in paragraph (e) of this section) (3) Rate of tax For the rate of tax, seenormally used to document a sale. The
from the buyer and has no reason to beliewection 4081. certificate expires on the earliest of the
any information in the certificate is false. (e) Certificate—(1) In general The following dates:

(d) Later sale—(1) In general Para- certificate described in this paragraph (e) (i) The date one year after the effective
graph (c) of this section does not applys a statement by a buyer that is signedhte of the certificate (which may be no
with respect to kerosene that is sold as dender penalties of perjury by a persorarlier than the date it is signed).
scribed in paragraph (c)(3)(ii) of this secwith authority to bind the buyer, is in sub- (ii) The date the buyer provides the
tion if the buyer in that sale (the certifyingstantially the same form as the model ceseller a new certificate or notice that the
buyer) sells the kerosene. tificate provided in paragraph (e)(2) ofcurrent certificate is invalid.

(2) Imposition of tax; liability for tax this section, and contains all information (iii) The date the seller is notified by
Notwithstanding 8§848.4081-2 andnecessary to complete the model certifthe Internal Revenue Service or the buyer
48.4081-3, in any case in which paragraptate. A new certificate or notice that thehat the buyer’s registration has been re-
(d)(1) of this section applies, tax with recurrent certificate is invalid must be givervoked or suspended.
spect to that kerosene is imposed at thieany information in the current certifi- (2) Model certificate

CERTIFICATE OF REGISTERED
FEEDSTOCK USER
(To support tax-free removals and entries of kerosene under section 4082 of the Internal Revenue Code.)
(Buyer) certifies the following under penalties of perjury:

Name of Buyer

Buyer is a registered feedstock user with registration number . Buyer’s registration has not been revoked or
suspended.

The kerosene to which this certificate applies will be used by Buyer for a feedstock purpose.

This certificate applies to percent of Buyer’s purchases from (name, address, and

employer identification number of seller as follows (complete as applicable):
1. Asingle purchase on invoice or delivery ticket number

2. All purchases between (effective date) and (expiration date) (period not to exceed one
year after the effective date) under account or order number(s) . If this certificate applies only to Buyer’s pur-
chases for certain locations, check here and list the locations.

If Buyer sells the kerosene to which this certificate relates, Buyer will be liable for tax on that sale.

Buyer will provide a new certificate to the seller if any information in this certificate changes.

If Buyer violates the terms of this certificate, the Internal Revenue Service may revoke Buyer’s registration.

Buyer understands that the fraudulent use of this certificate may subject Buyer and all parties making any frauduleigt use of th
certificate to a fine or imprisonment, or both, together with the costs of prosecution.

Printed or typed name of person signing

Title of person signing

Employer identification number

Address of Buyer

Signature and date signed
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(f) Effective date This section is ap- removing the language “and revocation or suspension of registration

plicable after March 30, 2000, except that §48.4101-2". under paragraph (i) of this section; or
paragraph (d) of this section is applicable 11. Paragraph (h)(2)(iii) is revised. (D) July 1, 1999.
after June 30, 2000. 12. Paragraph (h)(2)(iv) is added. (b) ***

13. Paragraph (h)(3)(i) is revised. (7) Pipeline operator.A pipeline oper-

8848.4082-6T, 48.4082-7T, 48.4082-8T, 14 Paragraph (h)(3)(ii) is amended bytor is any person that operates a pipeline
48.4082-9T, and 48.4082-10T adding “or kerosene” after “diesel fuel” inwithin the bulk transfer/terminal system.
[Removed] the heading and the introductory text. (8) Vessel operator A vessel operator

Par. 47. Sections 48.4082—6T, 48.4082— 15. Paragraph (h)(3)(v) is amended bis any person that operates a vessel within
7T, 48.4082-8T, 48.4082-9T, anddding “or kerosene” after “diesel fuel’the bulk transfer/terminal system. How-
48.4082—10T are removed. each place it appears. ever, for purposes of this definitiones-

Par. 48. Section 48.4083—1 is amended 16- Paragraphs (i)(2)(ii) and (i)(2)(iii) sel does not include a deep draft ocean-
as follows: are amended by removing the languaggoing vessel (as defined in
“vendor” and adding “vendor or an ulti- §48.4042—-3(a)).

1. In paragraph (c)(2), first sentence, N o -
the language “vehicle, train, or boat” ignate vendor (blocked pump)” in its (9) Other definitions For other defini-

removed and “vehicle or train” is added irfP!ace- tions relating to taxable fuel, see

its place. 17. Paragraph (k) is amended bg8§48.4081-1, 48.4081-6(b), 48.4082-5(b),
2. Paragraph (d) is revised. adding a sentence to the end of the pard8.4082—-6(b), 48.4082-7(b), 48.6427—
The revision reads as follows: graph. 9(b), 48.6427-10(b), and 48.6427-11(b).

§48.4083—1 Taxable fuel: administrative 18. Paragraph (I)(2) is amended by (c) *** (1) In general A person is re-
adding the language “,except that paraguired to be registered under section 4101

authority. . e _
I graphs (c)(1)(iii) and (c)(1)(vi) of this if the person is—
(d) Refusal to submit to inspectioffor section are applicable after March 31, (?_)Ablender;
the penalty for any refusal to permit arf001" after “January 1, 1995". (if) An enterer;
entry or inspection authorized by this sec- 19 Paragraph (1)(4) is added. (iif) A pipeline operator;
tion, see section 4083(c)(3). This penalt The revisions and additions read as fol- (iv) A p03|_t|0n holder;
OWsS: (v) Aterminal operator; or

is in addition to any tax that may be im- . _ ’
posed by section 4041 or 4081 and ar§/48'4101_1 Taxable fuel; registration. (vi) Avessel operator.

penalty that may be imposed by section (@) * >~ ) ) rrEEr
6715. (2) *** However, the United States is (d) Persons that may, but are not re-
I treated as registered under section 4101quired to, be registered A person may,
§48.4091-3T [Redesignated as §48.409f *okokx but is not required to, be registered under
3] §48.4091-3 [Amended] (6)(i) A person is treated as a taxablsection 4101 if the person is—

Par. 49. Section 48.4091—3T is rededu€el registrant if on June 30, 1998, the (1) Afeedstock user;
ignated as §48.4091-3 and the languad¥é'SON— (2) A gasohol blender;

“(temporary)” is removed from the sec- (A) Is an enterer, refiner, terminal oper- (3) An industrial user;

tion heading. ator, or throughputter with respect to (4) A throughputter that is not a posi-
Par. 50. Section 48.4101—1 is amenddffrosene and is registered under sectidgion holder;

as follows: 4101 as a producer or importer of aviation (5) An ultimate vendor; or
1. The section heading is revised. ~ TUe: _ (6) An ultimate vendor (blocked
2. Paragraph (a)(1) is amended by re- (B) Operates one or more terminals thgiump).

moving the language “registered ultimat&tore kerosene (and no other type of tax-* *** _
able fuel); or (f)*** (1) *** (i) Persons other than

vendors of diesel fuel” and adding “cer- o \ _TE
tain ultimate vendors of diesel fuel and (C) Is @ commercial airline, an operatoultimate vendors, pipeline operators, and
kerosene” in its place. of aircraft in noncommercial aviation, orvessel operators * *
3. Paragraph (a)(2) is amended b fixed bfise operator and is also a positid"rf*f* * _ o
adding a sentence to the end of the par older with respect to kerosene. (i) Ultimate vendors, pipeline opera-
graph. (ii) A person treated as registered unddors, and vessel operatorsThe district
4. Paragraph (a)(6) is added. paragraph (a)_(6)(i) of this section isdirgctor will register an_applicant as an
5. Paragraphs (b)(7), (b)(8), and (b)(gsreated as registered from July 1, 199&iltimate vendor, ultimate vendor
until the earlier of— (blocked pump), pipeline operator, or
(A) The date of a subsequent denial ofessel operator only if the district direc-

an application for registration under parator—
* k k k%

are added.
6. Paragraph (c)(1) is revised.
7. Paragraph (d) is revised. i !
8. Paragraph (f)(1)(i) heading is re9r@ph (9)(2) of this section;
vised. (B) The effective date of a subsequent (h) * * *
9. Paragraph (f)(1)(ii) heading and in_regis_tration_ issued under paragraph (g)(3) (2) * ok _
troductory text are revised. of this section; (iif) Make any false statement on, or vi-
10. Paragraph (h)(1)(iii) is amended by (C) The effective date of a subsequertlate the terms of, any certificate given to
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another person to support an exemptio$8.4101-3T are removed. 848.6421-2 [Amended]
from, or a reduced rate of, the tax im-
posed by section 4081; or 8§48.4221-1 [Amended] Par. 59. In 848.6421-2, paragraph (a)

(iv) In the case of an ultimate vendor p,; 53 |n §48.4221-1, paragrapfgs 22:3r(]s?)edsbeyc:g:(i\gnag4t2h7e—§is; Z‘;f'nnéig‘;-
(blocked pump), deliver kerosene (0f4))ii) is amended by removing the lanss follows: '
allow kerosene to be_ delivered) 'mo_th%uage “(gasoline and diesel fuel tax)” and 1 The .section heading and paragraphs
fuel supply tank of a diesel-powered highz44ing «(taxable fuel tax)” in its place. (@) and (b)(1) are revised
way vehicle or diesel-powered train from :
a blocked pump. §48.4222(b)-1 [Amended)] 2. Paragraph (b)(Zrxample 1 para-

(3) * * * (i) Notice required with re- graph (i) is qmended as follows:
spect to dyed diesel fuel and dyed qu. 54. In §48..4222(b)—1, paragraph a. In the first ar'ld second sentences, the
kerosene A legible and conspicuous no-.(C)’ first sentence, is amended by removanguage “1996” is removed and “2000”

tice stating*‘DYED DIESEL FUEL, "9 the language “paragraph (f)” ands added in its place.

NONTAXABLE USE ONLY, PENALTYdding “paragraph (b)" in its place. §28 Izotgei- folu(r:;”se.ntence, the I:jsmguadge
FOR TAXABLE USE'must be provided gag 6416(b)(2)-1 [Amended LSao-aieio ) 1S femoved an
by each terminal operator to any person )21 ] §48.4081-1(b)" is added in its place.

that receives dyed diesel fuel at a terminal Par. 55. Section 48.6416(b)(2)-1 is > Paragraph (b)(Zxample 1 para-
rack of that operator. A legible and conamended by removing the third sentenced"@Ph (ii) is amended by removing the
spicuous notice stating DYED  Par. 56. In §48.6416(b)(2)-2, paral@nguage “(b)(1)(vi)(C)" and adding
KEROSENE, NONTAXABLE USE ONLYgraph (a) is revised to read as follows:  (@)(1)(Vi)(C)" in its place.
PENALTY FOR TAXABLE USEust be §48.6416(b)(2)-2 Exportations, uses, 4 Paragraph (b)(Zixample 2 para-
provided by each terminal operator to angales, and resales included. graph (i) is amended as follows:
person that receives dyed kerosene at a(a) In general The tax paid under & In the first sentence, the language
terminal rack of that operator. These nochapter 32 (or under section 4041(a) or-996" is removed and “2000" is added in
tices must be provided by the time of théd) in respect of sales or under sectiofiS Place. ,
removal and must appear on all shipping051) with respect to any article is con- P- In the third sentence, the language
papers, bills of lading, and similar docusidered to be an overpayment in the cas@" di€sel-powered boat” is removed.
ments that are provided by the terminabf any exportation, use, sale, or resale de-°- Paragraph (d) is amended as fol-
operator to accompany the removal of thecribed in this section. This section ap©Ws: _
fuel. plies only in those cases in which the ex- & BY removing from paragraph (d)(1)
* ok ok k% portation, use, sale, or resale (or anghe Ianguage. “_covered by the claim”

(K) * * * For rules relating to claims by combination thereof) referred to in this P: BY revising paragraphs (d)(2) and
registered ultimate vendors (blockedection occurs before any other use. 1(3).

pump), see §48.6427-10. addition, the following restrictions must ¢- By adding the language “or

(1) ** = be taken into account in applying the reg<€rosene” after “diesel fuel” in para-

(4) References in this section taulations under section 6416(b)(2): graphs (d)(4) and (d)(5).
kerosene are applicable after June 30, (1) Sections 6416(b)(2)(C) and (D) do ©6: Paragraph (f) is revised.

1998. not apply to any tax paid under section 1he revisions read as follows:

Par. 51. Section 48.4101-2 is revised064 (gas guzzler tax). 848.6427-8 Diesel fuel and kerosene;
to read as follows: (2) Sections 6416(b)(2)(B), (C), and (D)°/IMs by ultimate purchasers.
§48.4101-2 Information reporting. do not apply to any tax paid under section (&) Overview This section provides

(a)In general Each information report 4131 (vaccine tax) and sectionfUl€s under which ultimate purchasers of
under section 4101(d) must be— 6416(b)(2)(A) applies only to the extent pret@xed diesel fuel and kerosene may claim

(1) Made in the form required by thescribed in paragraph (b)(2) of this section. € income tax credits or payments allowed
Commissioner; (3) Section 6416(b)(2) does not apphPY Section 6427()). Generally, these claims

(2) Made for a period of one calendato any tax paid under section 4041(a)(1f!ate to diesel fuel and kerosene used in
month; and or 4081 on diesel fuel or kerosene, sectighPntexable uses. Claims relating to diesel

(3) Filed by the last day of the first4091 (aviation fuel tax), or section 4121u€l @nd kerosene sold for use on a farm for
month following the month for which the (coal tax). farming purposes and by a State are made
report is made, except that a report relat-* * * * by registered ulltlmate yendors under
ing to any month during 2000 must be 848.6427-9; claims relating to kerosene
filed by February 28, 2001. 848.6420—7 [Removed] 'S?[ld fr(cj)mI? blclcked p;mp ?tr)? mkadde by reg;—

- - L , _ istered ultimate vendors (blocked pump
p"((:t;)b:f;?t?rvl\e,';if31(-)@;030800'“0” ' @P" Par.57. Section 48.6420~7 is removed e §48.6427-10; and claims relating to
§48.6420(c)—2 [Removed] kerosene sold during certain periods of ex-
8848.4102-2T and 48.4101-3T treme cold for blending with diesel fuel to
[Removed] Par. 58. Section 48.6420(c)-2 is rebe used for heating purposes are made by
moved. registered ultimate vendors (blending)

Par. 52. Sections 48.4102-2T and under §48.6427—11.
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(b) Conditions to allowance of credit or (f) Effective date This section is ap- (blocked pump) under 848.6427-10; and
payment—(1) In general. Except as pro- plicable with respect to diesel fuel afterclaims relating to kerosene sold during
vided in section 6427(1)(5), a claim for anDecember 31, 1993, except for paragraptertain periods of extreme cold for blend-
income tax credit or payment with respecfb)(1)(iv) of this section, which is applic- ing with diesel fuel to be used for heating
to diesel fuel or kerosene is allowed undeable to diesel fuel bought by ultimate purpurposes are made by registered ultimate
section 6427(1) only if— chasers after June 30, 1994. This sectim@endors (blending) under §48.6427-11.

(i) Tax was imposed by section 4081 ois applicable with respect to kerosene (b) * **
the diesel fuel or kerosene to which thafter June 30, 1998. (2) A registered ultimate vendads an
claim relates; Par. 61. Section 48.6427-9 is amendadtimate vendor that is registered under

(if) The claimant produced or boughtas follows: section 4101 as an ultimate vendor.
the diesel fuel or kerosene and did not sell 1. The section heading and paragraph (c) * * * A claim for an income tax
it in the United States; (a) are revised. credit or payment with respect to diesel

(iii) The claimant has filed a timely 2. Paragraph (b) is amended by: fuel or kerosene is allowed by section
claim for a credit or payment that contains a. Adding the language “or undyeds427(1)(5)(A) only if—
the information required under paragrapkerosene” after “diesel fuel” in the intro- (1) Tax was imposed by section 4081
(d) of this section; ductory text. on the diesel fuel or kerosene to which the

(iv) The diesel fuel or kerosene was not b. Revising paragraph (b)(2). claim relates;
bought under a certificate described in 3. Paragraph (c) is amended by revis- (2) The claimant sold the diesel fuel or
848.6427-9(e)(2) (relating to Certificateing the introductory text, paragraphkerosene to—
of Farming Use or State Use); (c)(1), and paragraph (c)(2) introductoryr * * * *

(v) The diesel fuel or kerosene was naext. () ***(1)***
used on a farm for farming purposes (as 4. Paragraph (e) is amended by adding (i) The total number of gallons.
defined in 848.6420-4) or by a State;  “or kerosene” after “diesel fuel” in the (ii) A statement by the claimant that—

(vi) With respect to kerosene, thefollowing locations: (A) The diesel fuel or kerosene did not
kerosene was not sold from a blocked a. Paragraph (e)(1) introductory text. contain visible evidence of dye; or
pump or sold for blending with diesel fuel b. Paragraph (e)(1)(iv). (B) In the case of diesel fuel or
under the conditions described in c. Paragraph (e)(1)(v)(A). kerosene that contains visible evidence of
848.6427-11; and 5. Paragraphs (e)(1)(i) and (e)(1)(iidye, explains the circumstances under
(vii) The diesel fuel or kerosene was eiare revised. which tax was imposed on that fuel.
ther— 6. Paragraph (e)(1)(vi) is amended by * * * *
(A) Used in a use described inremoving the language “For claims relat- (g) Effective date This section is ap-
848.4082-4(c)(3) through (c)(8); ing to sales by the claimant after Marclplicable with respect to diesel fuel after
(B) Exported; 31, 1994, a statement” and adding “ADecember 31, 1993, and with respect to
(C) Used other than as a fuel in atatement” in its place. kerosene after June 30, 1998.
propulsion engine of a diesel-powered 7. Paragraph (e)(1)(vii) is removed. Par. 62. Sections 48.6427-10 and
highway vehicle; or 8. Paragraph (e)(2)(ii), Certificate 0f48.6427—-11 are added to read as follows:

(D) Used as a fuel in the propulsion enFarming Use or State Use, is amended [$48.6427-10 Kerosene; claims by regis-
gine of a diesel-powered bus if the buadding or “or kerosene” after “diesel fuel’tered ultimate vendors (blocked pumps)

was engaged in a use described in sectiomeach place it appears: (a) Overview This section provides
6427(b)(1) (after the application of sec- 9. Paragraph (g) is revised. rules under which certain registered ulti-
tion 6427(b)(3)). The revisions read as follows: mate vendors of taxed kerosene may claim
*okok ok k 848.6427-9 Diesel fuel and kerosenethe income tax credits or payments allowed
(d) *** claims by registered ultimate vendorsdy section 6427(1)(5)(B)(i). These claims
(2) A statement by the claimant that— (farming and State use). relate to kerosene sold from a blocked
(i) The diesel fuel or kerosene did not (a) Overview This section provides pump. Claims relating to kerosene sold for
contain visible evidence of dye; or rules under which certain registered ultiuse on a farm for farming purposes and by

(if) In the case of diesel fuel ormate vendors of taxed diesel fuel and State are made by registered ultimate ven-
kerosene that contains visible evidence dferosene may claim the income tax creddors under §48.6427-9; claims relating to
dye, explains the circumstances undets or payments allowed by sectiorkerosene sold during certain periods of ex-
which tax was imposed on that fuel. 6427(1)(5)(A). These claims relate totreme cold for blending with diesel fuel to

(3) The use made of the diesel fuel odiesel fuel and kerosene sold for use onlee used for heating purposes are made by
kerosene covered by the claim describe@drm for farming purposes and by a Stateegistered ultimate vendors (blending)
by reference to specific categories liste€laims relating to diesel fuel andunder §48.6427-11; and claims relating to
in paragraph (b)(1)(vii) of this sectionkerosene used for other nontaxable pukerosene used for nontaxable purposes are
(such as use in a qualified local bus or theoses are made by ultimate purchasensade by ultimate purchasers under
exclusive use of a nonprofit educationalinder §48.6427-8; claims relating td848.6427-8.
organization). kerosene sold from a blocked pump are (b) Definitions The following defini-
*oHxE K made by registered ultimate vendorsions apply to this section:
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(1) A blocked pumpgs a fuel pump be made on Form 4136 (or such othewles under which certain registered ulti-
that— form as the Commissioner may designatehate vendors of taxed kerosene may claim

(i) Is used to dispense undyed kerosena accordance with the instructions fotthe income tax credits or payments allowed
that is sold at retail for use by the buyer ithat form. Each claim for a paymentby section 6427(1)(5)(B)(ii). These claims

any nontaxable use; under this section must be made on Fornelate to kerosene sold during certain peri-
(ii) Is at a fixed location; 8849 (or such other form as the Commisads of extreme cold for blending with
(iii) Is identified with a legible and con- sioner may designate) in accordance wittliesel fuel to be used for heating purposes.
spicuous notice statingdNDYED UN- the instructions for that form. Claims relating to kerosene sold for use on
TAXED KEROSENE, NONTAXABLE USE (e) Content of claim Each claim for a a farm for farming purposes and by a State
ONLY’; and credit or payment under this section musire made by registered ultimate vendors

(iv)(A) Cannot reasonably be used to diseontain the following information with re- under 848.6427-9; claims relating to
pense fuel directly into the fuel supply tankspect to all of the kerosene covered by tHeerosene sold from a blocked pump for

of a diesel-powered highway vehicle orclaim: nontaxable uses are made by registered ul-
diesel-powered train (because, for example, (1) The claimant’s ultimate vendortimate vendors (blocked pump) under
of its distance from a road surface or traifblocked pump) registration number. 848.6427-10; and other claims relating to
track or the length of its delivery hose); or ~ (2) The total number of gallons. kerosene used for nontaxable purposes are

(B) Is locked by the vendor after each (3) A statement by the claimant that— made by ultimate purchasers under
sale and unlocked by the vendor only in re- (i) The kerosene did not contain visible§48.6427-8.
sponse to a request by a buyer for undyexvidence of dye; or (b) Definitions The following defini-
kerosene for use other than as a fuel in a(ii) In the case of kerosene that containgons apply to this section:
diesel-powered highway vehicle or dieselvisible evidence of dye, explains the cir- (1) Adeclaration of extreme cold a de-
powered train. cumstances under which tax was imposedaration by the Commissioner that a spe-
(2) A registered ultimate vendor on that kerosene. cific geographic area (such as a state or a
(blocked pumpis a person that is registered (4) With respect to each sale of moreounty within a state) is affected by ex-
under section 4101 as an ultimate venddhan five gallons of kerosene from aremely or unseasonably cold weather con-
(blocked pump). blocked pump that does not meet the condiltions. A declaration will be in effect dur-
(3) An ultimate vendor (blocked pump)tions of paragraph (b)(1)(iv)(A) of this secing the period determined by the
is a person that sells undyed kerosene frotion, a statement by the claimant that it haSommissioner.
a blocked pump. in its possession the date of the sale, name(2) A cold weather blends a blend of
(c) Conditions to allowance of credit or and address of the buyer, and the number kdrosene and diesel fuel that is produced in
payment A claim for an income tax credit gallons sold to the buyer. an area described in a declaration of ex-
or payment with respect to undyed (5)Astatement by the claimant that it—treme cold and that is sold for use or used
kerosene is allowed by section (i) Has not included the amount of thdor heating purposes.
6427(1)(5)(B)(i) only if— tax in its sales price of the kerosene and has(3) A registered ultimate vendor (blend-
(1) Tax was imposed by section 4081 onot collected the amount of the tax from iténg) is a taxable fuel registrant, a registered
the kerosene to which the claim relates; buyer; ultimate vendor, or a registered ultimate
(2) The claimant sold the kerosene from (ii) Has repaid the amount of the tax tovendor (blocked pump).
a blocked pump for its buyer’s use otheits buyer; or (c) Conditions to allowance of credit or
than as a fuel in a diesel-powered highway (iii) Has obtained the written consent ofpayment A claim for an income tax credit
vehicle or diesel-powered train and thds buyer to the allowance of the claim.  or payment with respect to kerosene is al-
claimant has no reason to believe that the (f) Time and place for filing claimFor lowed by section 6427(1)(5)(B)(ii) only

kerosene will not be so used; rules relating to the time for filing a claimif—
(3) The claimant is a registered ultimateinder section 6427, see section 6427(i). A (1) Tax was imposed by section 4081 on
vendor (blocked pump); claim under this section is not filed unless ithe kerosene to which the claim relates;

(4) With respect to each sale of moreontains all the information required by (2) The claimant sold the kerosene in an
than five gallons of kerosene from garagraph (e) of this section and is filed airea described in a declaration of extreme
blocked pump that does not meet the condhe place required by the form. cold for the production of a cold weather
tions of paragraph (b)(1)(iv)(A) of this sec- (g) Cross reference For a rule prohibit- blend;
tion, the claimant has in its possession thiag a registered ultimate vendor (blocked (3) The claimant is a registered ultimate
date of the sale, name and address of themp) from delivering kerosene from avendor (blending); and
buyer, and the number of gallons sold to thielocked pump into the fuel supply tank of a (4) The claimant has filed a timely claim
buyer; and diesel-powered highway vehicle or dieselfor an income tax credit or payment that

(5) The claimant has filed a timely claimpowered train, see 848.4101-1(h)(2)(iv). contains the information required under
for a credit or payment that contains the in- (h) Effective date This section is applic- paragraph (e) of this section.

formation required under paragraph (e) ddble after March 30, 2000. (d) Form of claim Each claim for an
this section. 848.6427-11 Kerosene; claims by regisincome tax credit under this section must
(d) Form of claim Each claim for an tered ultimate vendors (blending). be made on Form 4136 (or such other

income tax credit under this section must (a) Overview This section provides form as the Commissioner may designate)
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in accordance with the instructions for (iv) A statement by the claimant that it—vided in paragraph (e)(2)(iii) of this section,
that form. Each claim for a payment (A) Has not included the amount of theand contains all information necessary to
under this section must be made on Fortax in its sales price of the kerosene ancbmplete the model certificate. A certifi-
8849 (or such other form as the Commidhas not collected the amount of the tagate must be given for each purchase of

sioner may designate) in accordance witfiom its buyer; kerosene. The certificate may be included
the instructions for that form. (B) Has repaid the amount of the tax tas part of any business records normally
(e) Content of claim—(1) In general its buyer; or used to document a sale.

Each claim for credit or payment under this (C) Has obtained the written consent of (ii) Withdrawal of the right to provide a
section must contain the following infor-its buyer to the allowance of the claim.  certificate The Internal Revenue Service
mation with respect to all of the kerosene (v) A statement that the claimant has imay withdraw the right of a buyer of

covered by the claim: its possession an unexpired certificate déerosene to provide a certificate under this
(i) The claimant’s registration number. scribed in paragraph (e)(2) of this sectiosection if the buyer uses the kerosene to
(i) The total number of gallons. and the claimant has no reason to beliewehich a certificate relates other than for

(iii) A statement by the claimant that— any information in the certificate is false. producing a cold weather blend. The Inter-
(A) The kerosene did not contain visible (2) Certificate—(i) In general The cer- nal Revenue Service may notify any seller
evidence of dye; or tificate described in this paragraph (e) is ® whom the buyer has provided a certifi-
(B) In the case of kerosene that contairstatement by a buyer that is signed undeate that the buyer’s right to provide a cer-
visible evidence of dye, explains the cirpenalties of perjury by a person with autificate has been withdrawn.
cumstances under which tax was imposdtiority to bind the buyer, is in substantially (iii) Model certificate
on that kerosene. the same form as the model certificate pro-

CERTIFICATE OF BUYER FOR PRODUCTION
OF A COLD WEATHER BLEND
(To support vendor’s claim for a credit or payment under section 6427 of the Internal Revenue Code.)
(Buyer) certifies the following under penalties of perjury:

Name of Buyer
The kerosene to which this certificate applies will be used by Buyer to produce a blend of kerosene and diesel fuetie- an are
scribed in a declaration of extreme cold and the blend will be sold for use or used for heating purposes.
This certificate applies to percent of Buyer’s purchases from (name,
address, and employer identification number of seller) as follows (complete as applicable):
1. Asingle purchase on invoice or delivery ticket number

2. All purchases between (effective date) and (expiration date) (period not to exceed one year after
the effective date) under account or order number(s) . If this certificate applies only to Buyer’s purchases for cer-
tain locations, check here and list the locations.

If Buyer violates the terms of this certificate, the Internal Revenue Service may withdraw Buyer’s right to provide adecertifica

Buyer has not been notified by the Internal Revenue Service that its right to provide a certificate has been withdrawn.

Buyer understands that the fraudulent use of this certificate may subject Buyer and all parties making such frauduleist use ¢
certificate to a fine or imprisonment, or both, together with the costs of prosecution.

Printed or typed name of person signing

Title of person signing

Name of Buyer

Employer identification number

Address of Buyer

Signature and date signed

(f) Time and place for filing claimFor quired by paragraph (e) of this section ang8848.6427-10T and 48.6427-11T
rules relating to the time for filing a claimis filed at the place required by the form. [Removed]
under section 6427, see section 6427(i). (g) Effective date This section is ap-
A claim under this section is not filed un-plicable after March 30, 2000.
less it contains all the information re-

Par. 63. Sections 48.6427-10T and
48.6427-11T are removed.
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848.6715-1 [Amended] Par. 67. Section 145.4052-1 is 48.4081-9
) ) amended as follows: 48.4082—-7T
Par. 64. Section 48.6715-1 is amended y - paragraph (a)(2)(i) is revised. 48.4082-8T
as follows: o 2. Paragraph (a)(7) is removed. 48.4091-3T
1. The section heading is amended by Thg reyision reads as follows: 48.4101-2T
removing the language “diesel". §145.4052—1 Special rules and defini- 48.4101-3T

2. Paragraph (a) is amended by adding, o 48.6420(c)—2
“or kerosene” after “diesel fuel” in the () * * * 48.6420—7

following locations: (2) * ** 48.6427—-11T

a. Paragraph (a)(1). (i) [Reserved]. For sales after June 30, 2. Revising the entries for 48.4081—7

b. Paragraph (a)(2), each place it appeaifyog see §48.4052-1 of this chapter, and 145.4052—1 and adding entries in nu-
c. Paragraph (2)(4), each place it appeasss « « » merical order to the table to read as fol-
3. Paragraph (a)(4) is amended by re- lows:

moving the language PART 602—OMB CONTROL §602.101 OMB Control numbers.
“848.6427-8(b)(vi)(C), (D), or (E)” and NUMBERS UNDER THE T
adding “848.6427-8(b)(1)(vii)(C) or (D)” PAPERWORK REDUCTION ACT (b) * * *

in its place. L
Par. 68. The authority citation for part

PART 145-TEMPORARY EXCISE TAX 602 continues to read as follows:
REGULATIONS UNDER THE HIGH- Authority: 26 U.S.C. 7805.

WAY REVENUE ACT OF 1982 (PUB. Par. 69. In 8602.101, paragraph (b) is
L. 97-424) amended by: Approved March 15, 2000.

1. Removing the following entries

Robert E. Wenzel,
Deputy Commissioner
of Internal Revenue.

Par. 65. The authority citation for part,m the table:
145 continues to read in part as follows: 41 448117
Authority: 26 U.S.C. 7805 * * * 41.4482(b)-1T

48.4081-2(c)(3)

48.4081-3(d)(2)(ii)
Par. 66. In 8145.4051-1, paragraph (f), 48.4081-3(e)(2)(ii)

the first sentence is removed. 48.4081-3(f)(2)(ii)

8145.4051-1 [Amended]

Jonathan Talisman,
Acting Assistant Secretary
of the Treasury.

(Filed by the Office of the Federal Register on

March 30, 2000, 8:45 a.m., and published in the
issue of the Federal Register for March 31, 2000, 65
F.R. 17149)

CFR Part or Section Where Current OMB
Identified and Described Control No.
* k% % % %

48,4052 . . . 1545-1418

* k% % * %

A8.4A081=2 . . . o 1545-1270
......................................................................... 1545-1418

A8.408 =3 . . . e 1545-1270
......................................................................... 1545-1418

* % % % %

A8.408L—7 . . o o i 1545-1270
......................................................................... 1545-1418

* k% % % %

A8.4082-6 . . . i 1545-1418

A8 40827 . . i 1545-1418

A8.4090-3 . . . 1545-1418

* k% % * %

A8.6427=10 . . . . o 1545-1418

AB.6427=11 . . . o e e 1545-1418

* % % % %

14540521 . . . .o 1545-0120
......................................................................... 1545-0745
......................................................................... 1545-1076

* k% % % %
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Section 6721.—Failure to File Section 6722.—Failure to
Correct Information Returns Furnish Correct Payee

Statements
26 CFR 301.6721-1: Failure to file correct

information returns. 26 CFR 301.6722-1: Failure to furnish correct

) Lo . tatements.
Will the Service impose penalties under 88 672£)ayee statements

and 6722 of the Code on certain taxpayers newly | the Service impose penalties under §§ 6721
subject to § 6050P for failure to file information re-;4 6722 of the Code on certain taxpayers newly
tumns or furnish payee statements under § 60S0P fgfpject to § 6050P for failure to file information re-
discharges of indebtedness occurring before Januagyns or furnish payee statements under § 6050P for
1,2001. See Notice 2000-22, page 902. discharges of indebtedness occurring before January
1, 2001. See Notice 2000-22, page 902.
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Part lll. Administrative, Procedural, and Miscellaneous

Information Reporting for names are required to be shown on the r8-6050P. In addition to the fact that
Discharges of Indebtedness turns (“payees”), setting forth certain in-§ 533(a) of the Act became effective very
formation regarding discharges of indebtshortly after enactment, many taxpayers
Notice 2000-22 edness of $600 or more. Sections 672kere, at the time of enactment, focused on
and 6722 impose penalties for failure tamplementing computer system changes
PURPOSE file correct information returns or to pro-in preparation for Year 2000. To give

vide correct payee statements, respethese taxpayers additional time to make
This notice provides that the Internatively, including those required underthe changes necessary to comply with §
Revenue Service will not impose penal§ 6050P. 6050P, the Service will not impose penal-
ties under 88 6721 and 6722 of the Inter- Section 533(a) of the Act amendedies on these taxpayers for failing to com-
nal Revenue Code on certain taxpayet® 6050P of the Code by expanding thely with the requirements of § 6050P for
for failure to file information returns or types of entities that are required to repodischarges of indebtedness occurring be-
furnish payee statements under 8§ 6050fscharges of indebtedness to include arfgre January 1, 2001.
for discharges of indebtedness occurringrganization “a significant trade or busi- This notice does not affect the report-
before January 1, 2001. This notice amess of which is the lending of money.'ing obligations of any entity that was al-
plies only to taxpayers who were mad&he Act was signed into law on Decembeready subject to § 6050P prior to its
subject to § 6050P by & 533(a) of thed7, 1999. Section 533(a) was made effeamendment by the Act.
Ticket to Work and Work Incentives Im-tive for discharges of indebtedness occur-
provement Act of 1999, Pub. L. No.ring after December 31, 1999. DRAFTING INFORMATION
ristopher F. Kane of the Office of As-
BACKGROUND The Service recognizes t_hat many taxsistant thef Counsel, Ir_mome Tax and
payers that were made subject to 8 6050&ccounting. For further information re-
Generally, 8 6050P(a) requires applicaby the Act did not have sufficient time togarding this notice, contact Mr. Kane at
ble entities that are subject to that sectiomake the necessary changes to the{202) 622-4930 (not a toll-free call).
to file returns with the Service, and torecord keeping systems to capture the in-
provide statements to persons whosfrmation required to be reported under
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Part IV. ltems of General Interest

Notice of Proposed Rulemaking FOR FURTHER INFORMATION CON- pant is eligible to receive an immediate

and Notice of Public Hearing TACT: Concerning the regulations, Lindadistribution and certain other conditions
S. F. Marshall, 202-622-6030; concerningre satisfied. In addition, some regulatory
Special Rules Regarding submissions and the hearing, and/or to Exceptions to the application of section
Optional Forms of Benefit Under placed on the building access list to attendi11(d)(6)(B) to optional forms of benefit
Qualified Retirement Plans the hearing, LaNita VanDyke, 202-622-address plan amendments that are related
7190 (not toll-free numbers). to statutory changes. See Q&A-2(b) and
REG-109101-98 Q&A-10 of §1.411(d)—4.

SUPPLEMENTARY INFORMATION: The IRS and Treasury recognize that

,(AI\SSE)N%\G(AS&?;-emaI Revenue SerwceBaCkground the _accu_mulation of a ve_lriety of payment
' choices in a plan may increase the cost
ACTION: Notice of proposed rulemak- This document contains proposend complexity of plan operations. For
ing and notice of public hearing. amendments to 26 CFR part 1 under seexample, an employer that initially
_ ___tion 411(d)(6) of the Internal Revenueadopted a plan for which the plan docu-
SUMMARY: This document contains code of 1986 (Code). ment was prepared by a prototype sponsor
proposed regulations that would permit gection 411(d)(6) generally providesmay now be using a different prototype
qualified defined contribution plans tOtpat 4 plan will not be treated as satisfyinglan that offers a different array of distrib-
be amended to eliminate some alterane requirements of section 411 if the agution forms. The requirement to preserve
tive forms in which an account balanceyyeq penefit of a participant is decreasegrtually all preexisting optional forms for
can be paid under certain circumstancegy 5 plan amendment.  Sectiomenefits accrued up to the date of change
and would permit certain transfers bezy; (q)(g)(B), which was added by the Rein the prototype plan may present signifi-
tween defined contribution plans thatirement Equity Act of 1984 (REA), Pub-cant practical problems in certain cases.
are not permitted under regulations nowc | aw 98-397 (98 Stat. 1426), provides Similar issues arise where employers
in effect. These proposed regulationgyat a plan amendment that eliminates aferge with or acquire other businesses.
affect qualified retirement plan spon-gptional form of benefit is treated as reThese employers often face issues of
sors, administrators, and participantsyycing accrued benefits to the extent thaihether to maintain separate plans, termi-
This document also provides notice of ghe amendment applies to benefits agrate one or more of the plans, or merge
public hearing on these proposed regulgyyed as of the later of the adoption datge plans. If the employer chooses to
tions. or the effective date of the amendmeninerge the plans, the resulting plan may
DATES: Written comments must be reHowever, section 411(d)(6)(B) authorizesiccumulate a wide variety of optional
ceived by June 27, 2000. Requests f@€ Secretary of the Treasury to providgorms, some of which may differ in in-
speak and outlines of oral comments to B&Xceptions to this requirement. This ausignificant ways or may entail special ad-
discussed at the public hearing scheduldfority does not extend to a plan amendninistrative costs. Because the existing
for June 27, 2000, at 10 a.m., must be r&e€nt that would have the effect of elimie|ective transfer rule of §1.411(d)-4,
ceived by June 6, 2000. Eatinfg or reducing an early t;e.t(ijremenQ&A—3(b) applies only to situations in
L enefit or a retirement-type subsiady. which a participant’s benefits have be-
ADDRESSES: Send submissions to: fgina| regulations regarding sectiorcome disptributgble, its applicability is
CC.DOM:CORP:R (REG—109191—98),411(d)(6)(B) were published in thHead- limited.
room 5226, Internal Revenue Service, POBra| Register on July 8, 1988. Those | recent years, it has become easier for
7604, Ben Frankiin Station, Washingtonfing| regulations, and subsequent amenghdividuals to replicate the various pay-
DC 20044. Submissions may be hand déyents to the regulations, define the opment choices available from qualified
livered Monday through Friday betweeniona| forms of benefit that are protectehlans through other means. The Unem-
the hours of 8 a.m. and 5 p.m. tOynger section 411(d)(6)(B) and provideyloyment Compensation Amendments of
CC:DOM:CORP:R (REG-109101-98) for certain exceptions to the general rulg992. public Law 102-318 (106 Stat.
Courier's Desk, Internal Revenue Servicef section 411(d)(6)(B). In general, exist290), substantially expanded participants’
1111 Constitution Avenue NW., Washing{ng regulatory exceptions to the applicaapility to transfer distributions from quali-
ton, DC. Alternatively, taxpayers may subyion of section 411(d)(6)(B) to optionalfied plans to individual retirement
mit comment_s electronically via the _Inter—forms of benefit have been developed tarrangements (IRAs) on a tax-deferred
net by selecting the *Tax Regs” option ohqqress certain specific practical probpasis. Individuals who receive single-
the IRS Home Page, or by submitting COMems. For example, §1.411(d)-4, Q&Asum distributions from qualified plans
ments directly to the IRS Intemet site aty(p) permits a transfer between plans of @equently roll those distributions over di-
http:/iwww.irs.gov/tax_regs/reglisthtml.  participant's entire nonforfeitable benefitrectly to IRAs, under which distributions
The public hearing will be held in roomig he made at the election of the particican be made in a wide variety of payment
6718, Internal Revenue Building, 1111pant, without a requirement that the trangorms. There are also indications that the
Constitution Avenue NW., Washington.feree plan preserve all section 411(d)(6)ast majority of participants in defined

DC. protected benefits, but only if the particicontribution plans who are given a choice
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of distribution forms that includes a sin-contribution plans and defined benefitestricted only if the distribution form is
gle-sum distribution elect the single-sunplans, and the provisions of these pradentical in all respects to the eliminated
distribution. posed regulations relating to transfers ber restricted optional form of benefit ex-
The IRS and Treasury have beetween plans apply to defined contributiorcept with respect to the timing of pay-
weighing these considerations as thepglans and, to some extent, to defined bements after commencement. For exam-
apply to various circumstances and variefit plans. ple, a single-sum distribution form is not
ous benefit forms. As a result, the IRS These proposed regulations would nain otherwise identical distribution form
and Treasury have been considering treffect other requirements of the Codewith respect to a specified installment
appropriateness of exercising the reguld-or example, a money purchase pensidorm of benefit if the single-sum distribu-
tory authority under section 411(d)(6)(B)plan (or a plan otherwise described in se¢ion form is not available for distribution
to provide additional exceptions undetion 401(a)(11)(B)) generally must satisfyon any date on which the installment form
that provision, in order to allow greatercertain requirements relating to qualifiedvould have been available for com-
flexibility for sponsors to modify alterna- joint and survivor annuities and qualifiedmencement, is not available in the same
tive forms of payment and simplify planpreretirement survivor annuities. Simi-medium of distribution as the installment
provisions and plan administration. larly, these proposed regulations wouldorm, does not apply to the benefit to
Notice 98-29 (1998-1 C.B. 1163) renot affect the requirements of sectionwhich the installment form applied, im-
qguested public comment on several way401(a)(31) relating to direct rollovers.  poses any condition of eligibility that did

of providing regulatory relief from the re- . . not apply to the installment form, or lacks
quirements of section 411(d)(6)(B) forEXPlanation of Provisions any related election rights that were avail-
defined contribution plans. Most of the able with respect to the installment form.
public comments received in response tA. Permitted Amendments to Alternative However, a distribution form does not fail

Notice 98-29 indicate that, particularlyForms of Payment Under a Defined to be identical just because it provides
for defined contribution plans, the sectiorContribution Plan greater rights to the participant. Further,
411(d)(6)(B) requirement that a plan con- an otherwise identical distribution form

tinue to offer all existing payment options ' "€ Proposed regulations would sim

) e " heed not retain rights or features of the
often imposes significant administrative®!ify plan administration and allow gqiqna| form of benefit that is eliminated
greater flexibility by significantly ex-

burdens that are disproportionate to an ; ) or restricted to the extent that those rights
corresponding benefit to participants. AcPanding the permitted changes that may; teatures are not otherwise protected
cordingly, after considering the comment9€ made to alternative forms of paymeninder section 411(d)(6). Moreover, in the
received in response to Notice 9829, thander & defined contribution plan.  In-¢4qe of an optional form of benefit that is
IRS and Treasury are issuing these pr&i€ad of requiring defined contributioniy the form of an annuity and that pro-
posed regulations, which would provide?!ans to continue to maintain nearly allges for distribution of an annuity con-
relief from the requirements of sectiorfXISting alternative forms of paymenty,ct 4 gistribution form that is not in the
411(d)(6)(B) in a wide range of circum-With only limited exceptions, these pro,m of an annuity would not fail to be an
stances. posed regulations would permit defineqyiharwise identical distribution form with
As anticipated in Notice 98—29, the pri-contribution plans to be amended to elimgggpect to that optional form of benefit
mary focus of these regulations is on ddn@t€ nearly all existing forms of payment,qrely hecause the non-annuity distribu-
fined contribution plans, and the provi-f Certain specified forms of payment argjq, form does not provide for distribution
sions of these regulations relating t&vailable. Under the proposed regulass 5 annuity contract.
elimination of alternative forms of pay-tions, & defined contribution plan would g requirement under the proposed
ment are limited to defined contribution0t violate the requirements of sectioRgqations that an extended distribution
plans. Defined benefit plans have speci&11(d)(6) merely because the plan wag,m pe retained would be satisfied if the
characteristics, including benefit paymengmended to eliminate or restrict the abily|an hrovided either (1) a life annuity or
calculation specifications, early retirelY Of @ participant to receive payment {2y periodic payments over the partici-
ment benefits, and other retirement-typd'€ Participant's accrued benefit under g,n¢5 jife expectancy (or, at the election
subsidies (for which section 411(d)(6)(BjParticular optional form of benefit if, after o¢ 1he participant, over the joint life ex-
does not authorize the issuance of reguifl€ Plan amendment became effectivge tancy of the participant and the partici-

tory relief). Features such as these are n#fth respect to the participant, the diStribFant’s spouse). Thus, a defined contribu-
i

characteristic of defined contributionution choices available to the participanfion, pjan would not violate section
plans and provide important protectiond’cluded both payment of the accrued ;1 (qy(6) merely because of a plan
to participants. While limited commentsP€Nefit in & single-sum distribution formg yengment that replaced an optional
relating to defined benefit plans were re2nd payment of the accrued benefit in ap, . of penefit payable under the plan
ceived in response to Notice 98-29, thgXtended distribution form, each of whichy i ejther of these two extended distribu-
IRS and Treasury remain open to furthe® Otherwise identical to the eliminated of;oy forms, together with a single-sum
comment in this area. As discussefeStricted optional form of benefit. _distribution form, provided that the sin-
below, the provisions of these proposed Under the proposed regulations, a digyje.sum distribution form and the ex-
regulations relating to elimination of in-tribution form is an otherwise identicaligngeq distribution form are each other-

kind distributions extend to both definecliStribution form with respect to an 0p-jse identical to the replaced optional
tional form of benefit that is eliminated or
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form of benefit. A plan providing for pe- stantial comment urging further relief, sahe seller’s plan.
riodic payments over life expectancythat a defined contribution plan with a Although the comments received in re-
could provide for the life expectancy to besingle-sum distribution option would notsponse to Notice 98—-29 made a strong
fixed when payments begin or, alternaalso be required to continue to offer arase that only a single sum distribution
tively, could provide for the life ex- extended distribution form. These comshould be required to be retained, these
pectancy to be redetermined annually asentators took the position that, in lighproposed regulations reflect the view that
described in section 401(a)(9)(D). of a participant’s ability to roll over distri- the advantages to participants from retain-
As noted above, the proposed regulasutions to IRAs, which may offer multi- ing an extended distribution form may be
tions would not affect the survivor annuple payment forms, there is only a marworth the plan administration costs of re-
ity requirements of sections 401(a)(11yinal advantage to the participant irtaining this additional option. These ad-
and 417. Thus, for example, as requiregkquiring the retention of an option to revantages include the benefits that partici-
under sections 401(a)(11) and 417, angeive extended payments from a qualifiedants, especially less sophisticated
profit-sharing plan that provides for pay-defined contribution plan. participants, can derive from employer in-
ment in the form of a life annuity Some of these comments describedolvement, which is subject to the fidu-
(whether or not the life annuity was addeglans that have been preserving a varietyary standards, in selecting and monitor-
to the plan in lieu of some other optionabf payment options because the regulang investment options under the plan
form) would also be required to offer paytions require it, even though certain of thafter retirement distributions have begun.
ment in the form of a qualified joint andoptions have not been selected by a singléhe IRS and Treasury are open to further
survivor annuity. participant for years. Commentators assomments on whether or not an extended
A third extended distribution form serted that ultimately, employee demandistribution form should be required to be
would generally be permitted under thevould tend to shape the array of paymemgreserved, including comments that iden-
proposed regulations for a plan amendptions offered by plan sponsors, and thaify circumstances in which it may be ac-
ment that did not eliminate any optionaplan sponsors generally would feel moreeptable for a plan not to preserve an ex-
form of benefit that is an extended distribfree to offer or “test market” various pay-tended distribution form. In particular,
ution form described above. For such ament form alternatives to participants itomments are requested on whether the

amendment, the requirement to providéhe sponsors were not legally prohibitedinal regulations should provide any of
an extended distribution form would befrom ever removing any option, once ofthe following further relief:

satisfied if the plan offered a distributionfered, even when participants in the plam
in the form of substantially equal periodichave evidenced little or no interest in the
payments made (not less frequently thaoption. Commentators observed that par-
annually) over a period at least as long d&ipants would in all events continue to
the longest period over which the particihave the option to leave their account bal-
pant is entitled to receive a distributiorance in the plan (if above the $5,000
under the plan before the plan amendmenashout threshold) until they were ready
under any of the optional forms of benefito begin receiving distributions. It was
that are eliminated by the plan amendargued that the vast majority of partici-
ment. Thus, for example, a defined conpants are not ready to begin drawing life-
tribution plan that offers distributions intime retirement benefits at the time their
the form of a single-sum distribution, 5-employment with a particular plan spon=
year installment payments, 10-year insor terminates, and that, accordingly, a
stallment payments, 15-year installmenparticipant’s rollover to a single IRA of
payments, and 20-year installment paythe participant’s benefits from a series of
ments could be amended to offer only amployer-sponsored plans over the course
single-sum distribution and 20-year in-of the participant’s working life is an ef-
stallment payments, each of which is othfective and common means of achieving
erwise identical to the formerly availableportability, consolidation, and preserva-
5-year, 10-year, and 15-year distributiotion of retirement savings. .
forms. Commentators also asserted that the
The provisions of the proposed regulaprotections of section 411(d)(6)(B) may
tions permitting payment forms to behave adversely affected participants in-
eliminated if the defined contribution planvolved in corporate sale transactions.
retains a single-sum distribution form and&pecifically, some sellers and buyers that
an extended distribution form are similamight otherwise have merged their plans,
to one of the proposals outlined in Noticer transferred benefits under the seller’s
98-29. In response to Notice 98-29plan to the buyer’s plan, instead have ter-
commentators generally stated that impleninated the seller’s plan or made distribu-
menting this relief would be very helpfultions in order to avoid being required to
for plan sponsors, but there was also supreserve all of the distribution forms in
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Should an extended distribution form
be required to be retained only for
participants who have reached a
specified age, such as age 55, age 62,
or normal retirement age, at the time
of the distribution?

Should there be an exception from
this requirement for small businesses
(e.g., employers with fewer than 100
employees or fewer than 25 employ-
ees)?

Should a plan be treated as satisfying
the requirement that it retain an ex-
tended distribution form if the plan
allows a participant to elect to re-
ceive distribution by transfer of his or
her vested account to a defined bene-
fit plan for distribution in an ex-
tended distribution form?

Should a plan be treated as satisfying
the requirement that it retain an ex-
tended distribution form if the plan
offers installment payments over a
fixed period, such as 20 years?
Should there be an exception from
the requirement that an extended dis-
tribution form be retained if a plan
with an extended distribution form is
merged into another plan that does
not offer an extended distribution
form (for example, if the plan with-
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out the extended distribution form provision in the existing regulations in under section 401(k) to another quali-
has a larger number of participants)connection with merger and acquisitionfied cash or deferred arrangement).
in connection with an asset or stocktransactions involving plans with a cashThe restrictions on the types of plans
acquisition, merger, or similar trans- or deferred arrangement under sectiometween which transfers would be per-
action involving a change in em- 401(k) in cases in which benefits undemmitted would ensure that amounts
ployer of the employees of a trade orthe cash or deferred arrangement are natansferred to the receiving plan will be
business? distributable because section 401(k)(10pubject to similar legal restrictions with
» If extended distribution forms are is not applicable. Many commentatorsrespect to in-service distributions. See
permitted to be eliminated, should have stated that permitting elective transRev. Rul. 94-76 (1994-2 C.B. 46). In
there be additional protections, suchfers from the former employer’s sectionthe case of transfers from plans that are
as requiring that the amendment no#401(k) plan to the new employer’s sec-subject to the survivor annuity require-
go into effect for a specified period tion 401(k) plan under these circum-ments under sections 401(a)(11) and
(such as two, four, or five years) or stances would allow employers to permit417, those survivor annuity require-
that the amendment not apply to paremployees to keep their old retirementments would apply to the receiving plan
ticipants who have reached a specibenefits in a qualified plan together withwith respect to the transferred amount
fied age (such as age 55, age 62, otheir newly earned retirement benefits,in accordance with the transferee plan
normal retirement age) at the time ofparticularly in cases where the new em+ules of section 401(a)(11)(B)(iii)(lII).
the amendment, or both? ployer chooses not to maintain the for- The existing regulations relating to
Approaches such as these may be comner employer’s plan. elective transfers were issued in 1988.
sidered either independently of each The proposed regulations would Since then, section 401(a)(31) has been
other, as a series of coordinated alternagrant broad section 411(d)(6) relief forenacted. Under section 401(a)(31), any
tives, or in combination (such as permit-many types of elective transfers of aeligible rollover distribution may be di-
ting small businesses to limit the avail-participant’'s entire benefit, without re- rectly rolled over to an IRA or to another
ability of extended distribution forms to gard to whether the participant's benefiteligible retirement plan. The section
participants who receive distributionsis immediately distributable. The elec-411(d)(6) requirements do not apply to
after attaining a specified age, or such asive transfer provision would be avail- amounts that have been distributed, such
permitting plan amendments that makeable for transfers made in connectionas distributions that are directly rolled
extended distribution forms availablewith certain corporate transactionsover to another plan under section
only to participants who reach a speci-(such as a merger or acquisition), or inr401(a)(31). Accordingly, the elective
fied age before a specified date, such asonnection with the transfer of a partic-transfer rules of the existing regulations
five years after the amendment). Com-pant to a different job (for example, to have largely been duplicated by the en-
mentators are requested to identify the different subsidiary or division of the actment of section 401(a)(31) because
burdens in plan administration that mayemployer) that is not covered by thethe same result generally is available
be reduced by any of these approachesansferor plan, even if the event is notthrough a direct rollover. The proposed
and the extent to which the approachesne that allows a distribution. Insofar regulations would eliminate this duplica-
involve elimination of distribution alter- as the immediately distributable re-tion by replacing the elective transfer
natives that may be important to a particquirement of the existing regulationsrules of the existing regulations that
ipant. would be eliminated, the proposed reg-apply to immediately distributable
) ulations would permit an elective trans-amounts, except for certain transfers of
B. Voluntary Direct Transfers Between tor even if the participant’s benefit is amounts that are not eligible rollover dis-
Plans not fully vested, provided that the re-tributions (such as amounts attributable
The proposed regulations would makequi_rer_nents of section 411(a)(10)_ areto aft_e_r-tax employe_e contributions).
a number of changes in the existing regu_sat|sf|ed. The_ proposed_regulat|ons_8peC|f|_caIIy, an _elect|ve transfer of an
lations relating to elective transfers be-would nqt restrict the permissible typeS|mmed|a_ter distributable amount Would_
tween qualified plans. Under certain cir-Of elective transfers to transfers be-be perml_tt_ed to the extgnt_the_ am(_)unt is
cumstances, the existing regulationstwee_n plans of t_he same employer. Acsot z_in_ellglble roII_over dlstnbupon, if the
permit elimination of optional forms of cordingly, elective transfe_rs_ could bepart|C|pant’_s _entlre nonforfeitable ac-
benefit in connection with plan transfersmade to plans that are within the em-crued _ben<_ef|t is transferr_ed by means of a
with a participant's consent. The pro_ployer’s contr_olled group or to plans combination of a se<_:t|on 401(a)(31_)
posed regulations would significantly that are outside the employer’s con-transfer and the elective transfer. This
liberalize the application of these elec-trolled group. _ r_ule would a_pply to transfers between de-
tive transfer provisions. _The prpposed regulat|(_)ns would pro-flned benefit plans, as well as transfers
The existing regulations do not permitv'de scho_n 411_(d)(6) relief for elective between defined contribution plan_s.
an elective transfer from one qua“ﬁedt_ransfers mvolvmg_corporate transac-Comments are reques_ted_regardlng
plan to another unless the participant'st'ons or employee pr transfer_s ge_ner-vv_hether there are other s_|tuat|0ns (Where
benefit under the transferring plan is im-ally where the defined contribution direct roII(_)vers are unavailable) to which
mediately distributable. This condition plans are of the same type (e.g., from d@he elective transfer approach should

has precluded use of the elective transfefualified cash or deferred arrangemenapply.
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C. Rules Regarding In-Kind right to an in-kind distribution (including bution from a defined contribution plan
Distributions employer securities and property that isother than employer securities and prop-

. ) not marketable securities) to be amendedrty that is not marketable securities.
The proposed regulations clarify andiy |imit the types of property in which
modify the rules regarding the applica- jistributions could be made to the partiC_Proposed Effective Date

tion of the protections of section ;yant to specific tvpes of property in )
411(d)(6)(B) to a right to receive benefit P P yP property The proposed regulations are proposed

i - which the participant’s account is in- 4 pe effective upon publication of final
distributions in kind with respect to de- egteq at the time of the amendment (@nfsgulations in thg:edgral Registerand
fined contribution plans and defined ben~fh respect to which the participant hadcannot be relied upon before finalization
efit plans. Provisions for distribution in {4 right to receive an in-kind distribu- P '
kind are sometimes found in plans in-jjon pefore the plan amendment). In ad-Special Analyses

vested in annuity contracts or in mar-gition, the proposed regulations would _ _ ,
Ketable mutual fupds. The rlgh't toa Parpermit a defined contribution plan giving It has been determined that this notice
ticular form of investment is not a

, _ a participant the right to a distribution in ©f Proposed rulemaking is not a signifi-
protected optional form of benefit. How- 4 type of property to be amended to Specgant regulatory action as defined in Ex-

ever, the investments made by a plar?fy that the participant is permitted to re- ecutive Order 12866. Therefore, a regu-
generally are subject to fiduciary require-ive a distribution in that type of prop- latory assessment is not required. It also
ments, including the prudence require—erty only to the extent that the plan assetfas been determined that section 553(b)
ment of section 404(a)(1)(B) of the Em-paid in the participant's account at theOf the Administrative Procedure Act (5
ployee Retirement Income Security ACty o of the distribution include that type U.S.C. chapter 5) does not apply to these
of 1974, Public Law 93-406 (88 Stat. property. These provisions of the pro_regulations, and because the regulation
829). The existing regulations state thaf)qaq regulations would not permit gdoes not impose a collection of informa-
the right to a medium of distribution, plan to be amended in a way that wouldion on small entities, the Regulatory
such as cash or in-kind payments, is aR ¢t protected features of OptiomﬂFlexibility Act (5 U.S.C. chapter 6) does
optional form of benefit to which section ¢, ms of benefit other than the mediumnOt @Pply. Pursuant to section 7805(f) of
411(d)(6)(B) applies. of distribution. Thus, for example, a planthe Code, these proposed regulations will
Under the proposed regulations, if a.5uid not be amended to eliminate a parbe submitted to the Chief Counsel for
defined benefit plan includes an Optionalticipant’s right to payments over a periodAdvocaCy of the Small Business Admin-
form of benefit under which benefits are years, regardless of the plan’s currenistration for comment on their impact on
distributed in the medium of an a””“ityinvestments, except as permitted undesmall business.

contract, that optional form of benefit i ] ] )

could be modified by substituting c.ashgg]sirdprrez\ﬂgggiso(;tﬁ ;ls”tfhee”;gvggngomments and Public Hearing

for the annuity contract. Thus, a definedyegcrined above relating to permitted Before these proposed regulations are
benefit plan that provides for distribution 15 gmendments affecting alternativeadopted as final regulations, considera-
of an annuity contract could be l"‘mendecf)orms of payment under defined contri-tion will be given to any written com-
to substitute cash payments from the plag, o plans). ments (preferably a signed original and
that are identical in all respects protected comments are requested on whetheeight (8) copies) that are submitted
by section 411(d)(6) to the paymentSgection 411(d)(6) protection for in-kind timely to the IRS. In addition to the
available from the annuity contract ex-gistributions of employer securities andother requests for comments set forth in
cept with respect to the source of theproperty that is not marketable securitieghis document, the IRS and Treasury also
payments. Comments are requested Iz m gefined contribution plans should request comments on the clarity of the
garding whether any additional sectionye preserved or eliminated. Commentaproposed rule and how it may be made
411(d)(6)(B) relief for non-cash distribu- 155 4re requested to address the extent msier to understand. All comments will
tions is appropriate for defined benefit, ich these may be important rights forbe available for public inspection and
plans. ) participants. For example, in a definedcopying.

.The prqposed reg'ulatl.ons would per-contribution plan that does not give par- A public hearing has been scheduled
mit a defined contribution plan to be yjcinants the right to payment in kind, it for June 27, 2000, at 10 a.m., in room
amended to replace the ability to receivgg hossible that a distribution made in6718, Internal Revenue Building, 1111
a d'St,”_bUt'on in the form of marketable_ cash for a particular asset may be in ai€onstitution Avenue NW., Washington,
securities (other than employer securi-ymq n that is less than the value that th©C. Due to building security proce-
t!es).wuh the ability to receive a d'St”b,u' participant assigns to the asset. Comeures, visitors must enter at thet™.0
t'(,)n in the form of cash. The ”gh,t to _d's'mentators are further requested to adstreet entrance, located between Consti-
tributions from a defined contribution yresq the potential administrative burdertution and Pennsylvania Avenues, NW.
plan in the form of cash, employer secus a5 proposed, plans are prohibited fromin addition, all visitors must present
rities or other property that is not mar-g|iminating these media of distribution. photo identification to enter the building.
ketable securities would generally becomments are also requested on whethd8ecause of access restrictions, visitors
protected. However, the proposed regugection 411(d)(6)(B) protection should will not be admitted beyond the immedi-

lations would also permit & defined con-pe retained for any form of in-kind distri- ate entrance area more than 15 minutes
tribution plan that gives a participant the
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before the hearing starts. For informa-81.411(d)-4 Section 411(d)(6) protecteddistribution that consists of property of

tion about having your name placed onbenefits. those specified types.

the building access list to attend the hear* * * * * (D) In-kind distributions after plan

ing, see the “FOR FURTHER INFOR- A-2:*** termination If a plan includes an op-

MATION CONTACT” section of this (b) *** tional form of benefit under which bene-

preamble. (2) *** fits are distributed in specified property,
The rules of 26 CFR 601.601(a)(3) (iii)) In-kind distributions-(A) Distrib-  that optional form of benefit may be

apply to the hearing. utions of annuity contracts payable modified for distributions after plan ter-

Persons who wish to present oral comunder defined benefit plandf a defined mination by substituting cash for the
ments at the hearing must submit writterbenefit plan includes an optional form of specified property to the extent that, on
comments by June 6, 2000, and submibenefit under which benefits are distrib-plan termination, an employee has the
an outline of the topics to be discussedited in the medium of an annuity con-opportunity to receive the optional form
and the time to be devoted to each topidract, that optional form of benefit may of benefit in the form of the specified
(signed original and eight (8) copies) bybe modified by substituting cash for theproperty. This exception is not available,
June 6, 2000. annuity contract. however, if the employer that maintains

A period of 10 minutes will be allotted  (B) In-kind distributions payable the terminating plan also maintains an-
to each person for making comments. under defined contribution plans in the other plan that provides an optional form

An agenda showing the scheduling ofform of marketable securities other thanof benefit under which benefits are dis-
the speakers will be prepared after theemployer securities If a defined contri- tributed in the specified property.
deadline for receiving outlines hasbution plan includes an optional form of (E) Examples The following exam-
passed. Copies of the agenda will béenefit under which benefits are distrib-ples illustrate the application of this para-
available free of charge at the hearing. uted in the form of marketable securities,graph (b)(2)(iii):

other than securities of the employer, that Example 1 (i) An employer maintains a profit-

Optional form of benefit may be modified sharing plan under which participants may direct
the investment of their accounts. One investment

The principal author of these regula-by SU_bStItUtIﬂg cash for the marketableoption available to participants is a fund invested in
tions is Linda S. F. Marshall of the Office Securities. For purposes of this paratommon stock of the employer. The plan provides
of the Associate Chief Counsel (Em_graph (b)(2)(iii), the ternmarketable se- that the participant has the right to a distribution in

ployee Benefits and Exempt Organiza—C”ritieS means marketable securities aghe form of cash upon termination of employment.

tions) However. other personnel fromdeﬁned in section 731(0)(2), and the termln addition, the plan provides that, to the extent a

L. . participant’s account is invested in the employer
the IRS and Treasury participated in theils_ecum'es of the employeneans securi- g, fund, the participant may receive an in-kind

development. ties of the employer as defined in sectionisribution of employer stock upon termination of
* o x ok * x 402(e)(4)(E)(ii). employment. On September 1, 2000, the plan is

(C) Amendments to defined contribu-amended, effective on January 1, 2001, to remove

Drafting Information

Proposed Amendments to the tion plans to specify medium of distribu-the fund invested in employer common stock as an
Regulations tion. If a defined contribution plan in- investment option under the plan and to provide for
g : P the stock held in the fund to be sold. The amend-

. . cludes an optional form of benefit underment permits participants to elect how the sale pro-
Accordingly, 26 CFR part 1 is pro- which benefits are distributable to a par-ceeds are to be reallocated among the remaining in-
posed to be amended as follows: ticipant in a medium other than cash, thevestment options, and provides for amounts not so
Paragraph 1. The authority citation forplan may be amended to limit the typegreallocated as of January 1, 2001, to be allocated to

art 1 continues to read in part as fol- ; ; S a specified investment option.
|F;WS; P of property in WhIC_h_dIStrIbutlonS may be (if) The plan does not fail to satisfy section
o ,x % made to the participant to the types 0fs11(d)(6) solely on account of the plan  amendment
Authority: 26 U.S.C. 7805 * property specified in the amendment.relating to the elimination of the employer stock in-
Par. 2. Section 1.411(d)-4 is amendeg; this purpose, the types of propertyvestment option, which is not a section 411(d)(6) pro-
as follows: specified in the amendment must includdected benefit. See paragraph (d)(7) of Q&A-1 of this
1. In Q&A-1, paragraph (b)(1), the last all types of property (other than types Ofsectlon. Moreover, because the plan did not provide

; ; ~ . for distributions of employer securities except to the
sentence is amended by removing the IarbrOperty for which the plan may be extent participants’ accounts were invested in the em-

9uage “§1'4Ol(a)(42_.4.(d)" and addingamended to substitute cash under paraioyer stock fund, the plan is not required opera-
§1.401(a)(4)-4(e)(1)" in its place. graph (b)(2)(iii)(B) of this Q&A-2) that tionally to offer distributions of employer securities

2. Q&A-2 is amended by: are held in the participant's account onfollowing the amendment. In addition, the plan
ould not fail to satisfy section 411(d)(6) on account

a. Reuvising paragraph (b)(2)(iii). ;

b. Adding %a?ragrgpk?(e(). )2 Fhe effectlve dat? _Of the amendment an f a further plan amendment, effective after the plan
! ) in which the participant would be able t0has ceased to provide for an employer stock fund in-

3. Q&A,",S is amended by: receive a distribution immediately before vestment option, to eliminate the right to a distribu-

a. Revising paragraph (a)(3). the effective date of the amendment. Irfion in the form of employer stock. See paragraph

b. Adding paragraph (a)(4). addition, a plan amendment may providéb)(z)(i")(c) of this Q&A-2.

Cc

Revising paragraphs (b), (c), an . . . Example 2 (i) An employer maintains a profit-
dthat the participant's right to receive E”tsharing plan under which a participant, upon termi-

(d distribution in the form of specified types nation of employment, may elect to receive benefits

d. Addlng.paragraph (e) . of property is limited to the property held in a single-sum distribution either in cash or in
The additions and revisions read asy ne participant’s account at the time ofkind. The plan’s investments are limited to a fund
follows: invested in employer stock, a fund invested in XYZ
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mutual funds (which are marketable securities), andlefined contribution plars-(1) General portion of the benefit than the installment
a fund invested in shares of PQR limited partneryje A defined contribution plan does form, has fewer or less stringent condi-
ship (which are not marketable securities). not violate the requirements of sectiontions of eligibility than the installment
(if) The following alternative plan amendments . . . .
would not cause the plan to fail to satisfy section411(d)(6) merely because the plan isform, or has election rights that the in-
411(d)(6): amended to eliminate or restrict the abil-stallment form lacked. In addition, an
(A) A plan amendment that limits non-cash dis- ity of a participant to receive payment ofotherwise identical distribution form
tributions to a participant on termination of em- gaccryed benefits under a particular opneed not retain rights or features of the
ployment to a distribution of employer stock and tional form of benefit if, after the plan optional form of benefit that is elimi-
shares of PQR limited partnership. See paragrap . . . .
(b)(2)(iii)(B) of this Q&A-2. amendment is effective with respect tonated or restricted to the extent that those
(B) A plan amendment that limits non-cash distri- the participant, the alternative forms ofrights or features are not otherwise pro-
butions to a participant on termination of employ- payment available to the participant in-tected under section 411(d)(6). More-
ment to a distribution of employer stock and shares o|de payment in both a single-sum dis-over, in the case of an optional form of
PQR limited partnership, and that also lists the partlc'];ribution form and an extended distribu- benefit that is in the form of an annuity
ipants that hold employer stock in their accounts as of, . . . __ .
the effective date of the amendment and provides thdion form described in paragraph (e)(3)and that provides for distribution of an
only those participants have the right to distributionsOf this Q&A-2, each of which is an other- annuity contract, a distribution form that
in the form of employer stock, and lists the partici- wise identical distribution form with re- is not in the form of an annuity does not
pants that hold shares of PQR limited partnership igpect to the optional form of benefit thatfail to be an otherwise identical distribu-
their accounts as of the effective date of the amendg o+ aliminated or restricted. tion form with respect to that optional
ment and provides that only those participants have . . . o . .
the right to distributions in the form of shares of PQR  (2) Otherwise identical distribution form of benefit merely because the non-
limited partnership. See paragraphs (b)(2)(iii)(B) andform. For purposes of this paragraph (e)annuity distribution form does not pro-
(C) of this Q&A-2. a distribution form is an otherwise identi- vide for distribution of an annuity con-
_(C) Aplan amendment that limits non-cash dis-c3| dijstribution form with respect to an tract.
tributions to & participant on termination of ém- i n o form of benefit that is elimi-  (3) Extended distribution fors(i) In
ployment to a distribution of employer stock and . .
shares of PQR limited partnership to the extent thaf@ted or restricted pursuant to paragraplgeneral For purposes of this paragraph
the participant's account is invested in those assetée)(1) of this Q&A-2 only if the distribu- (e), a distribution form is an extended
at the time of the distribution. See paragraphgion form is identical in all respects to thedistribution form if it is—
(b)(2)(ii))(B) and (C) of this Q&A-2. _ eliminated or restricted optional form of  (A) An annuity payable for the life of
(D) Aplan amendment that limits non-cash dis- o o is (or would be identical except thatthe participant;
tributions to a participant on termination of em- . . L . -
ployment to a distribution of employer stock and it Provides greater rights to the partici- (B) Substantially equal periodic pay-
shares of PQR limited partnership, and that lists thgpant) except with respect to the timing ofments made (not less frequently than an-
participants that hold employer stock in their ac-payments after commencement. For exnually), at the election of the participant,
counts as of the effective date of the amendmengmple g single-sum distribution form is over either the life expectancy of the par-
and provides that only those participants have the, o oy otherwise identical distribution ticipant or the joint life expectancy of the
right to distributions in the form of employer stock, . - . - ..
and lists the participants that hold shares of PQHOM With respect to a specified install- participant and the participant's spouse
limited partnership in their accounts as of the effeciment form of benefit if the single-sum (with or without redetermination of those
tive date of the amendment and provides that onhdistribution form is not available for dis- life expectancies, as described in section
those participants have the right to distributions inrihtion on the date on which the install-401(a)(9)(D)); or
]Ehe form of shares of PQR limited partnership, andy o ¢ £ m would have been available for  (C) For a plan amendment that does
urther provides that the distribution of that stock or . . . . .
those shares is available only to the extent that thé0mmencement, is not available in thenot eliminate any optional form of bene-
participants’ accounts are invested in those assets &ame medium of distribution as the in-fit that is an extended distribution form
the time of the distribution. See paragraphsstallment form, does not apply to thedescribed in paragraph (e)(3)(i)(A) or
(b)(2)(i)(B) and (C) of this Q&A-2. benefit (or any portion of the benefit) to (B) of this Q&A-2, substantially equal
) Example 3 (i) An employer maintains a stock \pio the jnstallment form applied, im- periodic payments made (not less fre-
onus plan under which a participant, upon termi- . L . .
nation of employment, may elect to receive benefits?0S€s any condition of eligibility that did quently than annually) over a period at
in a single-sum distribution in employer stock. N0t apply to the installment form, or least as long as the longest period over
This is the only plan maintained by the employer|acks any related election rights that werewvhich the participant is entitled to re-
under which distributions in employer stock are 5y ajlable with respect to the installmentceive a distribution under the plan before
gfoaé:fgfaugggfmployer decides to terminate the, o, However, the single-sum distribu- the plan amendment under any of the op-
(ii) If the plan makes available a single-sum dis-tion form would not fail to be an other- tional forms of benefit that are elimi-
tribution in employer stock on plan termination, the wise identical distribution form with re- nated by the plan amendment.
plan will not fail to satisfy section 411(d)(6) solely spect to the installment form merely (ii) Substantially equal periodic pay-
because the optional form of benefit providing apacayse the single-sum distribution formments For purposes of this paragraph
single-sum distribution in employer stock on termi- i o aiiane for distribution on a date on(e)(3), the rules of section
nation of employment is modified to provide that . . -
such distribution is available only in cash. seeWhich the installment form would not 402(c)(4)(A)(ii) and §1.402(c)-2, Q&A-
paragraph (b)(2)(iii)(D) of this Q&A-2. have been available for commencements, apply in determining whether pay-
koK Kk k is available in media of distribution that ments are substantially equal periodic
(e) Permitted plan amendments affect-the installment form was not, applies (if payments (but without regard to the 10-

ing alternative forms of payment underthe participant so chooses) to a largeyear minimum period for payments and
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without regard to §1.402(c)-2, Q&A- form of a single-sum distribution, or in substan- eral rule. A transfer of a participant’s en-

5(b), regarding certain periodic paymentgially equal monthly installment payments over ei- tire benefit between qualified defined con-
that decrease upon a participant’s attainther 5, 10, 15, or 20 years. Plan M is amended s¢ribution plans (other than a direct transfer
ment of eligibility for social security that, after the amendment is effective, P is nodescribed in section 401(a)(31)) that re-
benefits). longer entitled to receive a distribution in the form sults in the elimination or reduction of sec-

(4) Examples The following exam- of substantially equal monthly installment pay- tion 411(d)(6) protected benefits does not
ples illustrate the application of this para-ments over 5, 10, or 15 years. However, after theyiolate section 411(d)(6) if the following
graph (e): amendment is effective, P continues to be entitedrequirements are met:

Example 1 (i) P is a participant in Plan M, a to receive cash distributions from Plan M, payable (i) Voluntary election The plan from
qualified profit-sharing plan that is invested in mu- as of the first day of the month following P’s termi- which the benefits are transferred must
tual funds. The distribution forms available to P nation of employment (or as of the first day of any provide that the transfer is conditioned
under Plan M include a distribution of P’s vested subsequent month, except as required by sectioupon a voluntary, fully-informed election
account balance under Plan M in the form of distri-401(2)(9)), in the form of a single-sum distribution by the participant to transfer the partici-
bution of various annuity contract forms (including Or in substantially equal monthly installment pay- pant’s entire benefit to the other qualified
a single life annuity and a joint and survivor annu-ments over 20 years. defined contribution plan. As an alterna-
ity). The annuity payments under the annuity con- (i) Plan M does not violate the requirements oftive to the transfer, the participant must
tract forms begin as of the first day of the monthsection 411(d)(6) merely because the plan amendbe offered the opportunity to retain the
following P’s termination of employment (or as of ment has eliminated P’s option to receive a distrib-participant’s section 411(d)(6) protected
the first day of any subsequent month, subject tdition in the form of substantially equal monthly in- benefits under the plan (or, if the plan is
the requirements of section 401(a)(9)). P has nostallment payments over 5, 10, or 15 years. terminating, to receive any optional form
previously elected payment of benefits in the form  (5) Effective date This paragraph (e) of benefit for which the participant is eli-
of a life annuity, and Plan M is not a direct or indi- applies to plan amendments that argjible under the plan as required by sec-
rect transferee of any plan that is a defined benefiddopted and made effective after the datéion 411(d)(6)).
plan or a defined contribution plan that is subject toOf publication of final regulations in the  (ii) Types of plans to which transfers
section 412. Plan M provides that distributions onFederal Register may be made To the extent the benefits

the death of a participant are made in accordancé * * * * are transferred from a money purchase
with section 401(a)(11)(B)(iii)(1). Plan M is A-3. (&) *** pension plan, the transferee plan must be

amended so that, after the amendment is effective, (3) Waiver prohibition In general, ex- a money purchase pension plan. To the
P is no longer entitled to any distribution in the CEPt as provided in paragraph (b) of thisextent the benefits being transferred are
form of the distribution of an annuity contract. Q&A-3, a participant may not elect to part of a qualified cash or deferred
However, after the amendment is effective, P is enWaive section 411(d)(6) protected benefitsarrangement under section 401(k), the
titled to receive a single-sum cash distribution of Thus, for example, the elimination of the benefits must be transferred to a quali-
P's vested account balance under Plan M payable &d€fined benefit feature of a participant'sfied cash or deferred arrangement under
of the first day of the month following P's termina- DeNefit under a defined benefit plan by reasection 401(k). To the extent the benefits
tion of employment (or as of the first day of any SON of a transfer of such benefits to a debeing transferred are part of an employee
subsequent month, except as required by sectiofined contribution plan pursuant to a par-stock ownership plan as defined in sec-
401(a)(9)). In addition, P is entitled to receive P'sticipant election, at a time when the benefition 4975(e)(7), the benefits must be
vested account balance under Plan M payable ifS not distributable to the participant, vio- transferred to another employee stock
substantially equal monthly payments made, at P'dates section 411(d)(6). ownership plan. Benefits transferred
election, over either P’s life expectancy or the joint  (4) Direct rollovers A direct rollover from a profit-sharing plan other than
life expectancies of P and P’s spouse, beginning aéleéscribed in Q&A-3 of §1.401(a)(31)-1 from a qualified cash or deferred
of the first day of the month following P's termina- that is paid to a qualified plan is not aarrangement, or from a stock bonus plan
tion of employment (or as of the first day of any transfer of assets and liabilities that musbther than an employee stock ownership
subsequent month, except as required by sectiofatisfy the requirements of sectionplan, may be transferred to any type of
401(a)(9)). 414(1), and is not a transfer of benefitsdefined contribution plan.

(i) Plan M does not violate the requirements of fOr purposes of applying the require- (iii) Circumstances under which trans-
section 411(d)(6) (or section 401(a)(11)) merely be-ments under section 411(d)(6) and parafers may be madeThe transfer must be
cause the plan amendment has eliminated P's of@raph (a)(1) of this Q&A-3. Therefore, made in connection with an asset or
tion to receive a distribution in any of the various for example, if such a direct rollover is stock acquisition, merger, or other simi-
annuity contract forms previously available. made to another qualified plan, the redar transaction involving a change in em-

Example 2 (i) P is a participant in Plan M, a C€iving plan is not required to provide, ployer of the employees of a trade or
qualified profit-sharing plan to which section With respect to amounts paid to it in a di-business (i.e., an acquisition or disposi-
401(a)(11)(A) does not apply. Upon termination of '€Ct rollover, the same optional forms oftion  within the meaning of
employment, P is entitled to receive cash distribu-D€NEfit that were provided under the plarg1.410(b)—2(f)) or in connection with the
tions from Plan M, payable as of the first day of thethat made the direct rollover. Seeparticipant’s transfer of employment to a
month following P’s termination of employment (or 81.401(a)(31)-1, Q&A-14. different job for which service does not
as of the first day of any subsequent month, subject (0) Elective transfers of benefits be-result in additional allocations under the
to the requirements of section 401(a)(9)), in thetween defined contribution plard) Gen-  transferor plan.
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(2) Applicable qualification require- rules of section 411(a)(7), the early terAGENCY: Internal Revenue Service
ments A transfer described in this para-mination requirements of section(IRS), Treasury.
graph (_b) is & transfer of assets or I|§b|I|-41_1(d)(2), and the survivor annuity '&ACTION: Notice of proposed rulemak-
ties within the meaning of section quirements of sections 401(a)(11) an(ljng and notice of public hearing
414(1)(1) that must meet the require-417. However, the transfer is not treated ’
ments of section 414(l) and all other ap-as a distribution for purposes of the miniSUMMARY: This document contains
plicable qualification requirements. mum distribution requirements of sectiorproposed regulations relating to the allo-
Thus, for example, if the survivor annu-401(a)(9). cation of basis adjustments among part-
ity requirements of sections 401(a)(11) (3) Distributable benefits For pur- nership assets under section 755. The
and 417 apply to the plan from which theposes of this paragraph (c), a participroposed regulations are necessary to im-
benefits are transferred, as described ipant’s benefits are distributable on a paplement section 1060(d), which applies
this paragraph (b), but do not otherwiseticular date if, on that date, thethe residual method to certain partnership
apply to the receiving plan, the require-participant is eligible, under the terms otransactions. This document also pro-
ments of sections 401(a)(11) and 417he plan from which the benefits arevides notice of a public hearing on these
must be met with respect to the transiransferred, to receive an immediate digaroposed regulations.
ferred _b_eneflts unde_r the receiving plantribution of_these benefits from t_hat plz_irbATES: Written comments must be re-
In addition, the vesting provisions underunder provisions of the plan not inconsis-__. . .
L : . : ceived by July 4, 2000. Outlines of topics
the receiving plan must satisfy the re-tent with section 401(a). ; : .
: . . . to be discussed at the public hearing
quirements of section 401(a)(10) with re- (d) Status of elective transfer as op-
. . . scheduled for July 12, 2000, must be re-
spect to the amounts transferred. tional form of benefit A right to a trans- ceived by June 21, 2000
(c) Elective transfers of certain dis- fer of benefits pursuant to the elective ’ '
tributable benefits between defined benetransfer rules of paragraph (b) or (c) oADDRESSES: Send submissions to:
fit plans or between defined contributionthis Q&A-3 is an optional form of bene-CC:DOM:CORP:R (REG-107872-99),
plans-(1) In general A transfer of a fit under section 411(d)(6). The avail-room 5226, Internal Revenue Service, POB
participant’s benefits that are distrib- ability of such optional form is subject to7604, Ben Franklin Station, Washington,
utable between qualified defined benefitthe nondiscrimination requirements oDC 20044. Submissions may be hand de-
plans, or between defined contributionsection 401(a)(4). However, a plan willivered Monday through Friday between
plans (other than the portion of such anot be treated as failing to satisfythe hours of 8 a.m. and 5 p.m. to:
transfer that is a direct transfer describe®1.401(a)(4)—4 merely because it re€cC:DOM:CORP:R (REG-107872-99),
in section 401(a)(31)), that results in thestricts the transfer option to benefits thaCourier’s Desk, Internal Revenue Service,
elimination or reduction of section exceed the dollar limits on mandatoryl111 Constitution Avenue, NW., Washing-

411(d)(6) protected benefits does not vi-distributions that can be made withouton, DC. Alternatively, taxpayers may sub-

olate section 411(d)(6) if— the consent of the participant under seenit comments electronically via the inter-
(i) The voluntary election requirement tion 411(a)(11). net by selecting the “Tax Regs” option on
of paragraph (b)(1)(i) of this Q&A-3 is  (e) Effective date This Q&A-3 is ap- the IRS Home Page, or by submitting com-
met; and plicable for transfers made after the datments directly to the IRS internet site at
(i) The amount of the benefit trans- of publication of final regulations in the http://www.irs.ustreas.gov/tax_regs/reglist.
ferred, together with the amount of aFederal Register html. The public hearing will be held in
contemporaneous section 401(a)(31) **** room 2716, Internal Revenue Building,

transfer to the transferee plan, equals the
entire nonforfeitable accrued benefit

Eggg;ittgebz'iig ?r;:g?efriglcég?gngsti of Internal Revenue. FOR FURTHER INFORMATION CON-
' : TACT: Concerning the regulations,
be at least the greater of the single-Sugiled by the Office of the Federal Register O"Matthew Lay or Craig Gersong(202) 622-
distribution provided for under the planmarch 28, 2000, 8:45 a.m., and published in th 050" . bmissi ' he h
for which the participant is eligible (if issue of the Federal Register for March 29, 2000, 630°0; CONCemMing submissions, the hear-
any) or the present value of the partici-F'R' 16546) Ing, and/_or to be placed on the b”"d”?g
access list to attend the hearing, LaNita

pant's accrued benefit payable at normal VanDyke, (202) 622-7180 (not toll-free
retirement age (calculated by using inter-

est and mortality assumptions that satisfiiotice of Proposed Rulemaking numbers).

Robert E. Wenzel, 1111 Constitution Avenue, NW., Washing-

Deputy Commissioner ton, DC.

the requirements of section 417(e) an@nd Notice of Public Hearing SUPPLEMENTARY INFORMATION:
subject to the limitations imposed by sec. . .
tionj 415) P Y S®%Coordination of Sections 755 Background

(2) Treatment of transferThe transfer and 1960 Ffelatmg to Allocation
of benefits pursuant to this paragraph (f Basis Adjustments Among
generally is treated as a distribution foPartnership Assets
purposes of section 401(a). For exampl
the transfer is subject to the cash-o

As part of the Tax Reform Act of
1986, Congress enacted section 1060,
which generally requires the use of the
EG-107872-99 residual method in order to allocate the
purchase price of “applicable asset ac-
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quisitions” among individual assets pur-the reporting requirements applicable todistribution to the partner equal to the

chased. An applicable asset acquisitiorsuch transfers and distributions. transferee’s basis in the transferred part-
is defined as any transfer of assets that . . nership interest immediately following
constitute a trade or business where ttfePlanation of Provisions the relevant transfer (reduced by the
transferee’s basis is determined wholly amount, if any, of such basis that is at-
by reference to the consideration paid fot. Application of Proposed Regulations tributable to partnership liabilities).
the assets. Both direct and indirect trans- Here, the amount paid for the partnership

fers of a business were intended to be 1N€ témporary regulations under seCyniarest provides the frame of reference

covered by the provision, including “the fion 755 apply only if the assets of thefqr a1ing the entire partnership.
sale of a partnership interest in which thé*@'tnership comprise a trade or business |, e case of basis adjustments which
basis of the purchasing partner’s propor\Vithin the meaning of section 1060(c), 5r¢ triggered by an exchange of a part-
tionate share of the partnership’s assets &d the basis adjustments are made undgg,ship interest in which the transferee’s
adjusted to reflect the purchase price.’S€ction 743(b) or section 732(d). Theyp,gis in the interest is determined in
See section 1060(c) and S. Rep. Nod0 not apply the residual method in valu,hole or in part by reference to the trans-
99-313, 1986-3 C.B. Vol. 3 at 254—255, INg partnership property for the purpoSeeror's phasis in the interest (transferred
In July of 1988, the IRS and the Trea-COf @llocating basis adjustments undef,,qis exchange), the transferee’s basis
sury Department issued temporary anc€ction 734(b). However, the temporaryqy,es not necessarily have any connection
proposed regulations, which, among'égulations were issued prior to the enyq the yalue of partnership assets. Ac-
other things, provided guidance concern@ctment of section 1060(d)(1), which ex-cqrqingly, a transferred basis exchange
ing the application of section 1060 andPressly refers to basis adjustments trigy oy ides no frame of reference for valu-
coordinated the application of sections3€réd by partnership distributions, anding hartnership assets. Furthermore, if
755 and 1060. TD 8215 (19882 C.B.does not reference a trade or business r5e yajuation rules which apply to other
305). quirement. transfers were applied to transferred
In 1988, shortly after the IRS and the 1he IRS and the Treasury Department,,gis exchanges, then partners could use
Treasury Department issued its tempo@nticipate that the regulations undefihese exchanges to shift basis from capi-
rary and proposed regulations, Congres§1-755—2, when finalized, will apply 10 (5| gain assets to ordinary income assets,
enacted section 1060(d), which expressiy!! transfers of partnership interests and,; ice versa. The proposed regulations
addresses the extent to which sectiof@rtnership distributions to which sectionqy, ot provide a rule addressing trans-
1060 should apply to transactions involv-/>> aPplies, and not just to transfers andg g pasis exchanges. Comments are
ing partnerships. As amended in 1993distributions relating to partnerships con-req ested as to how the residual method
section 1060(d)(1) applies the sectiondUcting & trade or business. This apspqyid apply if basis adjustments under
1060 residual method in the case of a disProach is consistent with the language ofgction 743(b) are triggered by trans-
tribution of partnership property or a Section 1060(d) and is supported by lantg ey pasis exchanges, or if basis adjust-
transfer of an interest in a partnership9uage contained in the legislative history,enis under section 732(d) relate to prior
but only in determining the value of sec->¢€ H-R. Rep. No. 100795, at 70 n.34;3nsferred basis exchanges.
tion 197 intangibles for purposes of ap-(1988) (the IRS is not precluded from ap- ) Ajiocating partnership gross value
plying section 755. Section 1060(d)(2)P!Ving the residual method under otherymong partnership property. Once deter-
provides that if section 755 applies, sucHProvisions of the Code). , mined, partnership gross value is allo-
distribution or transfer (as the case may Proposed 81.755-2(d) contains a crosgateq among five classes of property, as
be) shall be treated as an applicable assEEference to the reporting requirementsgoys: first among cash and general de-
acquisition for purposes of sectionaPPlicable to such transfers and distribuy it accounts (including savings and
1060(b) (which imposes certain report-tions- checking accounts) other than certifi-
ing r_e_quirements for applicable asset ag; pjsis Adjustments Under Section cates of deposi_t held in banks, saving§
qU|3|t|0_ns). _ 743(b) or 732(d) and !oar_w a_ssomatlons, and other deposi-
Section 755 governs the allocation of tory institutions (referred to hereafter as
certain adjustments to the basis of part- In the case of a basis adjustment undecash); then among partnership assets
nership property among partnership assection 743(b) or section 732(d), the pro-other than cash, capital assets, section
sets. Section 1.755-2T applies the residposed regulations determine the fair mar1231(b) property, and section 197 intan-
ual method to transfers and distributionsket value of partnership assets in twogibles (referred to hereafter as ordinary
which trigger basis adjustments understeps. In most situations, it first is necesincome property); then among capital as-
section 743(b) (involving certain trans- sary to determine partnership grosssets and section 1231(b) property other
fers of partnership interests) or sectiorvalue. Second, partnership gross valu¢han section 197 intangibles; then among
732(d) (involving certain distributions must be allocated among partnershipsection 197 intangibles other than good-
within two years of a partnership interestproperty. will and going concern value; and finally
transfer) if the assets of the partnership (a) Partnership gross value. In generalto goodwill and going concern value (re-
constitute a trade or business for purpartnership gross value equals thderred to hereafter as goodwill).
poses of section 1060(c). Sectionamount that, if assigned to all partnership In determining the values to be as-
1.755-2T(c) contains a cross reference tproperty, would result in a liquidating signed to assets in the third, fourth, and
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fifth classes, properties or potential gaintaxed at higher rates as ordinary incomedating distribution. The manner in which
within these classes that are treated aSuch treatment better equates the basibe book gain or loss is allocated among
unrealized receivables under the flushadjustments of the transferee with thethe partnership’s assets generally will not
language in section 751(c) are nothigher taxed income recognized by theaffect the amount of the liquidating dis-
counted as assets in the second class. Ti@ansferor, thereby avoiding duplicative tribution to the partner.
provide otherwise would be inconsistentrecognition of ordinary income on subse- In certain circumstances, however,
with the residual method, because thejuent transfers with respect to the samsuch as where book income or loss with
residual method is justified, at least inasset. Accordingly, once values haveespect to particular partnership proper-
part, by the fact that goodwill is not read-been assigned generally to the thirdties is allocated differently among part-
ily subject to valuation. Where goodwill fourth, and fifth classes of assets, suctmers, partnership gross value may vary
is subject to amortization under sectionvalues will be assigned within each ofdepending on the value of particular part-
197, the portion of the intangible that isthese classes first to properties or potenaership assets. In these situations, it is
subject to recapture under section 1245%ial gain treated as unrealized receivablesot possible to first determine the total
will be treated as an unrealized receivunder the flush language in sectionvalue of the partnership (i.e., partnership
able under the flush language of sectiory51(c), if any, in proportion to the in- gross value) and then apply the residual
751(c). To assign value to this portion ofcome that would be recognized if the un-method to allocate that value to the part-
the asset in the second class would rederlying assets were sold for their fairnership’s individual assets. Instead, it is
quire a determination that the goodwill market values (determined without re-necessary first to determine the fair mar-
has a value equal to at least the amourgard to the residual method), but only toket value of the partnership’s individual
of the recapture. If these assets are ndhe extent of the income attributable toassets (determined taking into account all
readily subject to valuation, this determi-the unrealized receivables. Any remain+elevant facts and circumstances), and
nation presumably could not be madeing value in each class will be allocatedthen to assign such value among the asset
Accordingly, in allocating value among among the remaining portions of the astiers described in the residual method
the five classes under the residuakets in that class in proportion to the fairsuch that the combined value of all part-
method, it is appropriate to include prop-market values of such portions (deter-nership assets would cause the appropri-
erties or potential gain treated as unrealmined without regard to the residualate distribution to the relevant partner.
ized receivables under the flush languagenethod). The proposed regulations include a rule
of section 751(c) within the overall class In general, the value assigned to arto address these special situations. In ad-
to which the underlying property belongsasset (other than goodwill) cannot ex-dition, under this rule, if the value deter-
rather than treating the section 751(c)eed the fair market value (determinedmined for assets in the first four asset
portion of such property as a separatavithout regard to the residual method) ofclasses is not sufficient to cause the ap-
asset included in the second class. that asset on the date of the relevanpropriate liquidating distribution, then,
Although properties or potential gain transfer. Therefore, if partnership grossso long as goodwill could attach to the
treated as unrealized receivables underalue exceeds the aggregate value of thassets of the partnership, the value of
the flush language of section 751(c) arepartnership’s individual assets, the ex-goodwill is presumed to be an amount
not included in the second class of assetsess must be allocated entirely to thehat, if assigned to such property, would
under these proposed regulations for purvalue of goodwill. However, an excep- cause the appropriate liquidating distrib-
poses of allocating value, they are treatedion is provided if partnership gross ution.
as separate assets that are ordinary ivalue exceeds the aggregate value of the
come property for purposes of allocatingpartnership’s individual assets, and good’i'
basis adjustments among such assetsill could not under any circumstances’ 34(P)
unde_r §1.755-1. _ N qttach to the assets. Und_er this excep- The proposed regulations do not pro-
With respect to a!locatmg val_ue within tion, the excess partnership gross valggide a rule for valuing partnership assets
the _asset classes, in general, if the valumust be allocated among all partngrshlgn the case of distributions that result in a
aSS|gr_1ed to a class is less than the sum aSs_ets (_)ther than cash in proportl_on 1Qasis adjustment under section 734(b).
the fair market_ values_ of the assets in thalth_e|r fair market value_s (determined 1he |RS and the Treasury Department
cla_ss (determined without regard to thewithout regard _to th_e residual method). pove considered several alternative ap-
residual method), then the a55|gne_d _value (c) _SpeC|aI situations. In general, p_art'proaches, described below. Two of these
must be_z allocate(_j among 'Fhe |_nd|V|duaIngrsh|p gross value may be det_erm'_ne%pproaches utilize a method similar to
assets in proportion to_thelr fair market_W|thout reference to the value of |hd|V|_d- the one provided for basis adjustments
yalues. Althou_gh, as discussed ab_ove, itial partn_ershlp assets._ I_n calculating,nqer sections 743(b) and 732(d); that is,
is not appropriate to treat properties omartnership gross value, it is only necessi ot determine partnership gross value
potential gain treated as unrealized resary to determine the relevant partner's,q then allocate such amount among the
celv_ables under the flush Iang_uage _ofshare of book value in partnershlp assetﬁartnership property applying the resid-
section 751(c)_ as separat_e ordinary inand hoyv much book gain or_loss must p%al method. The third approach does not
come a_ss_ets, it is appropr@te_ to a!logateecqgmzed by the partnership on the d's'rely on the concept of partnership gross
value Wlthm each class by giving prl(_)rlty position of all §uch assets to cause th@alue. The IRS and the Treasury Depart-
to the portions of the assets that will bepartner to receive the appropriate liqui-

Basis Adjustments Under Section

ment request comments as to which, if
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any, of these approaches should be utia reduction in the distributee partner’s in-posed §1.755-2 takes discounts and pre-
lized in applying the residual method interest to apply this method. The methodmiums into account when assigning val-
the context of basis adjustments undewould work equally well for distribu- ues to partnership property for purposes
section 734(b). In addition, commentstions where the partner’s interest in theof section 755 in such cases, the rule in
are requested concerning whether th@artnership is reduced and for distribu-81.755-1(b)(3)(ii)(B) would become un-
second or third approach should betions where it is not. necessary.
adopted in the context of basis adjust- Under a third possible approach, the ) , ,
ments under sections 743(b) and 732(dyoncept of partnership gross value would: Possible Expansion of Regulations
involving transferred basis transactions. be disregarded, and, instead, value would \y;i, respect to transfers of partnership
Under the first approach, in the case obe allocated to goodwill for section 755
a distribution which results in a basis ad-purposes only if the amount of a positive
justment under section 734(b) and whichbasis adjustment under section 734(b},jes contained in these proposed regula-
causes the distributee partner’s interest iexceeds the appreciation in all assets qf;ns not just for valuing partnership as-
the partnership to decrease, partnershithe character required to be adjusteqgis for purposes of applying section 755,
gross value would be deemed to equawhich are not goodwill. This approach i a1s0 to determine the value of assets
the amount that, if assigned to all part-avoids the problems relating to the meas, purposes of applying section
nership property, would result in a liqui- surement or presence of a reduction irfL(h)(G)(B) (collectibles gain or loss) with
dating distribution to the partner (attrib- the distributee partner’s interest and ha?espect to partnerships, section 1(h)(7)
utable to the reduction in interest) equathe added benefit of avoiding a Val”ation(section 1250 capital gain), and section
to the value of the consideration receivedf the partnership’s overall operations.751(a) (ordinary income treatment upon
by the distributee partner in the distribu-In contrast with the second approachggie or exchange of an interest in a part-
tion. Under this approach, the amounthowever, the value that is assigned tchership). Applying the rules in these pro-
distributed in exchange for the relin- goodwill under this approach would nOtposed regulations in connection with
quished interest would provide the framenecessarily bear any relation to the actugl,ege provisions is consistent with the
of reference for valuing the entire part-value of goodwill in the hands of the legislative history to section 1060(d) and
nership. The reduction in a partner’s in-partnership. In addition, this rule ar-
terest could be measured as the differguably would be inconsistent with the
ence between the partner’s interest in theule in 81.755-1(c), which requires that
partnership immediately before the dis-positive basis adjustments must be allo'partnership interest and the basis adjust-
tribution and the partner’s interest in thecated to undistributed property of like jants to partnership assets to which the
partnership immediately after the distrib-character to the distributed property (Oryitterent income character is attributable.
ution. However, the IRS and the Trea-capital gain property in the case of ad'However, this application of the rules
sury Department recognize that measurfustments attributable to gain recognized.,1d cause an increase in complexity,
ing the reduction in a partner’s interest inby the distributee partner) first in propor-
the partnership in connection with a dis-tion to unrealized appreciation with re-
tribution can be difficult in some situa- spect to such property and then in prozg; of g partnership interest occurs (so
tions (for example, situations in which portion to fair market value. Under the y,4¢ application of the residual method
partners do not share profits or otherthird approach, a basis adjustment undegiherwise would not be required). The
items in proportion to their relative capi- section 734(b) to the class of assets cOMmrg 4nd the Treasury Department request
tal account balances). Moreover, in theposed of capital assets and property d&somments on whether partnerships
case of a distribution that results in ascribed in section 1231(b) could not eX-gpqu1d value partnership assets using the
basis adjustment under section 734(bfeed the unrealized appreciation with.oqiqual method for purposes of sections
and does not reduce the distributee partrespect to any such partnership propertyl(h)(G)(B)' 1(h)(7), and 751(a).
ner’'s interest in the partnership (such asther than goodwill. Accordingly, a sec-
in a pro rata distribution of cash), thetion 734(b) basis adjustment never woul@roposed Effective Date
transaction provides no frame of refer-be made in proportion to the fair market ,
ence to value the partnership. value of the property in the class of capi- 1€ regulations are proposed to be ef-
A second approach would be to detertal assets and property described in sed€ctive for any basis adjustment resulting

mine partnership gross value as the valugon 1231(b). from any distribution of partner'shi.p
of the entire partnership as a going con- property or transfer of a partnership in-

cern, and to apply the residual method b‘)"/' Effect on §1.755-1 terest t_hat occurs on or aftgr the date final
regulations are published in the Federal

reference to that_ overall value. This Section 1.755-1(b)(3)(ii)(B) of the In- Register
method has the disadvantage of divorczyme Tax Regulations published on De- '
ing the valuation of partnership property cemper 15, 1999 (64 FR 69903) containSpecial Analyses

from the transaction that gives rise (0 the, e ajlocating discounts among capital _ _ _
adjustment. However, there would be N0,gqets following the transfer of a partner- It has been determined that this notice

need to measure the reduction in the diséhip interest that results in a basis adjusth proposed rulemaking is not a signifi-
tributee partner’s interest or even to have,ant under section 743(b). Because pro<_:ant regulatory action as defined in Ex-

interests, the IRS and the Treasury De-
artment are considering applying the

would provide greater uniformity with
respect to the amount and character of in-
come recognized upon the transfer of a

particularly if a section 754 election is
not in effect for a year in which the trans-
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ecutive Order 12866. Therefore, a regudeadline for receiving outlines hasdeposit held in banks, savings and loan
latory assessment is not required. It alspassed. Copies of the agenda will beassociations, and other depository insti-

has been determined that section 553(bgvailable free of charge at the hearing. tutions (referred to hereafter as cash);

of the Administrative Procedure Act (5 . . (2) Among partnership assets other

U.S.C. chapter 5) does not apply to thedgrafting Information than cash, capital assets, section 1231(b)
regulations, and because the regulations o principal author of these proposeoprOperty’ and section 197 intangibles (re-

do not impose a collection of information regulations is Matthew Lay of the Office ferred to hereafter as ordinary income

on small entities, the Regulatory Flexi- o+ the Assistant Chief Counse| Property);

bility Act (5 U.S.C. chapter 6) does ”Ot(Passthroughs and Special Industries), (3) Among capital assets and section

apply. Pursuant to section 7805(f) of theHowever, personnel from other offices of1231(b) property other than section 197

Internal Revenue Code, this notice ofio |RS and the Treasury Departmen{ntangibles;

proposed rulemaking will be submitted participated in their development. (4) Among section 197 intangibles

to the Chief Counsel for Advocacy of the * ok ok ok * other than goodwill and going concern

Small Business Administration for com- value; and

ment on its impact on small businesses.Proposed Amendments to the (5) To goodwill and going concern
Regulations value (referred to hereafter as goodwill).

Comments and Public Hearing , , (B) In determining the values to be as-
Accordingly, 26 CFR part 1 is pro-

Before these proposed regulations ar : signed to each class, properties or poten-
osed to be amended as follows: ; ; ; ;
adopted as final regulations, consideraTD tial gain treated as unrealized receivables

tion will be given to any written com- PART 1—INCOME TAXES under the flush language in section
ments (a signed original and eight (8) 751(c) are not counted as assets in the
copies) that are timely submitted to the Paragraph 1. The authority citation forsecond class. For example, any portion

IRS. The IRS and the Treasury Departpart 1 is amended by adding a new entrypf goodwill that would result in ordinary
ment request comments on the clarity of" numerical order to read in part as fol-income under section 1245 if the good-

the proposed rule and how it may belOWS: will were sold would be included in the
made easier to understand. All com- Authority: 26 U.S.C. 7805 *** residual class for goodwill.
ments will be available for public inspec-SeCtion 1.755-2 also issued under 26 (i) Impaired classes If the value as-
tion and copying. U.S.C. 755 and _26 U.S.C. 10§0. ok signed to a class is less than the sum of the
A public hearing has been scheduled Par. 2. Section 1.755-2 is added tdair market values (determined under
for July 12, 2000, beginning at 10 a.m. read as follows: paragraph (b)(2)(i) of this section) of the
in room 2716 of the Internal Revenue§1'755_2 Coordination of sections 755assets in that class, then the assigned value
Building. Due to building security pro- and 1060 generally must be allocated among the in-

cedures, visitors must enter at the 10th (a) Coordination with section 1068  dividual assets in proportion to such fair
Street entrance, located between Constil) In general If there is a basis adjust- market values. However, in the third,
tution and Pennsylvania Avenues, Nw.Ment to which this section applies, thefourth, and fifth classes, values must be
In addition, all visitors must present partnership must determine the fair mar-assigned first to properties or potential
photo identification to enter the building. ket value of each item of partnershipgain treated as unrealized receivables
Because of access restrictions, visitor®roperty under the residual method, asinder the flush language in section
will not be admitted beyond the immedi- described in paragraph (b) of this sectiony51(c), if any, in proportion to the income
ate entrance area more than 15 minute@nd the rules of §1.755-1 must be apthat would be recognized if the underlying
before the hearing starts. For informa-Plied using the values so determined.  assets were sold for their fair market val-
tion about having your name placed on (2) Application of this sectian This ues (determined under paragraph (b)(2)(i)
the building access list to attend the heargection applies to any basis adjustmenof this section), but only to the extent of
ing, see the “FOR FURTHER INFOR- made under section 743(b) (relating tothe income attributable to the unrealized
MATION CONTACT” section of the certain transfers of interests in a partnerreceivables. Any remaining value in each

preamble. ship) or section 732(d) or section 734(b)class will be allocated among the remain-
The rules of 26 CFR 601.601(a)(3) (relating to certain partnership distribu-ing portions of the assets in that class in
apply to the hearing. Persons that wisHions). proportion to the fair market values of

to present oral comments at the hearing (b) Residual method-(1) In such portions (determined under para-

must submit written comments and andenera—(i) Five classes(A) Except as graph (b)(2)(i) of this section).
outline of the topics to be discussed andProvided in paragraph (b)(3) of this sec- (2) Special rules.For purposes of this

the time to be devoted to each topiction’ partnership gross value (as definedection:
(signed original and eight (8) copies) byi” paragraph (c) of this section) is allo- (i) Except as otherwise provided in

June 21. 2000. cated among five asset classes in the fokhis section, the fair market value of each
A perié)d of 10 minutes will be allotted 'OWing order— item of partnership property (other than
to each person for making comments. (1) Among cash and general depositgoodwill) shall be determined on the

An agenda showing the scheduling ofdccounts (including savings and checkbasis of all the facts and circumstances,
the speakers will be prepared after thdng accounts) other than certificates oftaking into account section 7701(g).
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(i) If goodwill could not under any section 732(d)}-(i) In general In the for a provision requiring the partnership
circumstances attach to the assets of ease of a basis adjustment under sectioto provide information to a transferee
partnership, then the value of goodwill is743(b) or 732(d), partnership gross valugpartner reporting a basis adjustment
zero. This might occur, for example, if agenerally is equal to the amount that, ifunder section 732(d).
partnership’s only asset is a vacant parcedssigned to all partnership property, (e) Examples The provisions of this
of real estate that does not produce cumwould result in a liquidating distribution section are illustrated by the following
rent income. to the partner equal to the transferee’®xamples, which assume that the partner-

(i) (A) The value assigned to an assetbasis in the transferred partnership interships have an election in effect under
(other than goodwill) shall not exceedest immediately following the relevant section 754 at the time of the transfer.
the fair market value (determined undertransfer (reduced by the amount, if anyExcept as provided, no partnership asset
paragraph (b)(2)(i)) of that asset on theof such basis that is attributable to part{other than inventory) is property de-
date of the relevant transfer, unless—  nership liabilities) pursuant to the hypo-scribed in section 751(a). The examples

(1) Partnership gross value (as definedhetical transaction (as defined in para-are as follows:
in paragraph (c) of this section) exceedgraph (c)(3) of this section). Solely for Example 1(i) Ais the sole general partner in
the aggregate value of the partnership’she purpose of determining partnershiﬁBcv a limited partnership. ABC has goodwill and
L. . . hree other assets with fair market values (deter-
individual ass_ets, and ~gross value under the prgce_dmg S€Miined under paragraph (b)(2)(i) of this section) as

(2) Goodwill could not under any cir- tence, where a partnership interest igjiows: inventory worth $1,000,000, a building (a
cumstances attach to the assets. transferred as a result of the death of @pital asset) worth $2,000,000, and section 197 in-

(B) If both of these conditions are sat-partner, the transferee’s basis in its partangibles (other than goodwill) worth $800,000.
isfied, the excess must be allocatechership interest is determined without re2BC has one liability of $1,000,000, for which A

. . . ears the entire risk of loss under section 752 and
among all partnership assets other thagard to section 1014(c), and is deemed {Q

: . . . . . e regulations thereunder. Each partner has a one-
cash in proportion to such fair marketbe adjusted for that portion of the interirg interest in partnership capital and profits. D
values. est, if any, which is attributable to itemspurchases As partnership interest for $1,000,000.
(3) Special situations In certain cir- representing income in respect of a dece- (i) D's basis in the transferred partnership inter-
cumstances, such as where book incomeent under section 691. est (reduced by the amount of such basis that is at-

| ith tt ticul t i T f d basis t ti tributable to partnership liabilities) is $1,000,000
or 10Ss with respect to particular partner- (II) ransrerre aslis transactons ($2,000,000 - $1,000,000). Under paragraph (c) of

ship properties is allocated differently [Reserved] this section, partnership gross value is $4,000,000
among partners, partnership gross value (2) Basis adjustments under sectiofithe amount that, if assigned to all partnership
may vary depending on the value of par-734(b) [Reserved] property, would result in a liquidating distribution

ticular partnership assets. In these spe- (3) Hypothetical transaction For pur- © P édual to $1,000,000). _ _
(iii) Under paragraph (b) of this section, part-

cial S|_tuat|ons, the fa|r_market value of poses of thl§ paragraph (c), t_he hypotheﬁ-ership gross value is allocated first to the inven-
each item of partnership property (otherical transaction means the disposition by,ry ($1,000,000), then to the building
than goodwill) first shall be determined the partnership of all partnership prop¢$2,000,000), and third to section 197 intangibles
on the basis of all the facts and circum-erty in a fully taxable transaction for$800,000. The partnership must allocate the re-
stances, taking into account sectioncash, followed by the payment of alfmainder of partnership gross value, $200,000, to
7701(g). Such value then shall be aspartnership liabilities (within the mean-gOOdWIII (84,000,000 - $3,800,000). D's section
. 9)- = ; p p_ 7 743(b) adjustment must be allocated under §1.755-
signed within the first four asset classedng of section 752 and the regulationg ysing these fair market value calculations for the
under the residual method described irthereunder), and the distribution of all repartnership’s assets.
paragraph (b)(1) of this section in a man-maining proceeds to the partners. Example 2 () D is the sole general partner in
ner that is consistent with the ordering (d) Required statements See DEF alimited partnership. DEF has goodwill and
le used in paragraph (b)(1) of this sec81.743-1(k)(2) for provisions requirin three other assets with fair market values (deter-
r.u P _g P . _ ’ P T g 9 mined under paragraph (b)(2)(i) of this section) as
tion (together with the special rules inthe transferee of a partnership interest gjiows: inventory worth $1,000,000, a building (a
paragraph (b)(2) of this section) so thafprovide information to the partnershipcapital asset) worth $2,000,000, and equipment
the amount of the liquidating distribution relating to the transfer of an interest irfsection 1231(b) property) worth $750,000. DEF
described in paragraph (c)(1) of this secthe partnership. See §1.743-1(k)(1) for 42s one liability of $1,000,000, for which D bears

. , .. .. .. . the entire risk of loss under section 752 and the
tion would equal the transferee’s basis irprovision requiring the partnership to at-

= " regulations thereunder. Each partner has a one-
the transferred partnership interest. If theach a statement to the partnership retukiirg interest in partnership capital and profits. If
value so determined for the assets in thehowing the computation of a basis adhe equipment were sold for $750,000, $250,000
first four asset classes is not sufficient tgustment under section 743(b) and thwould be depreciation recapture treated as an unre-
cause the appropriate liquidating distrib-partnership properties to which the ad2zed receivable under the flush language in sec-
tion, then, so long as goodwill may at-justment is allocated under section 755?'0n 751(c). G purchases E's limited partnership
u ! ! g g _y J s nterest for $750,000.
tach to the assets of the partnership, th8ee §1.732-1(d)(3) for a provision re- iy under paragraph (c) of this section, partner-
fair market value of goodwill shall be quiring a transferee partner to attach snip gross value is $3,250,000 (the amount that, if
presumed to equal an amount that if asstatement to its return showing the com@ssigned to all partnership property, would result in
signed to goodwill would cause the ap-putation of a basis adjustment under se@-iquidating distribution to G equal to $750,000).
iate liquidating distribution tion 732(d) and the partnership proper- (i) Under paragraph (b) of this section, part
propria a - g : . . . _p . p prop nership gross value is allocated first to inventory
(c) Partnership gross value(1) Basis  ties to which the adjustment is allocategs: 000,000), and then to the class containing capi-

adjustments under section 743(b) andunder section 755. See 81.732-1(d)(5}1 assets and section 1231(b) property
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signed first to the , ordinary gain portio , + , + , = , and I’ . . .

of the equipment (properties or potential gaircapital account inherited from G ($350,000) WOU|O%nd Notice of Public Hearmg

treated as unrealized receivables under the fluglgual $500,000. g an .

language in section 751(c)). The remaining value (iv) Because I's basis in the transferred partnerl—-“:etlme Charitable Lead Trusts

in the class ($2,250,000 minus $250,000, which iship interest is only $450,000, under paragrap

$2,000,000) must be allocated among the remaiifb)(2)(ii) of this section, the value with respect t EG-100291-00

ing portions of the assets in that class in proportiothe buildings must be reduced in proportion to the .

to the fair market values of such portions (deterfair market values of such assets to an amount titGENCY: Internal Revenue Service

mined under paragraph (b)(2)(i) of this section)would cause a liquidating distribution to | equal to(IRS), Treasury.

The remaining portion of the building is $450,000. This calculation is accomplished as fol- .

$2,000,000. The remaining portion of the equiplows. In order for I to receive a liquidating distrib-ACTION: Notice of proposed rulemak-

ment is $500,000 ($750,000, its fair market valueytion of $450,000, the book gain attributable to théng and notice of public hearing.

minus $250,000, the section 751(c) portion). Thuduildings that is allocated to | must equal $75,000 .

the remaining portion of the building will be allo- ($350,000 inherited capital account + $25,000UMMARY: These proposed regulations

cated $1,600,000 ($2,000,000 multiplied bybook gain from inventory + $75,000 book gainrelate to the definitions of a guaranteed

$2,000,000/$2,500,000) and the remaining portiofrom buildings). Each building has the same boolgnnuity interest and a unitrust interest for

of the eqmpmer_lt _W||| be allocated $400,000va_\|ue and fair market v_al_ue, and the allocatlon?urposes of the income, gift, and estate

($2,000,000 multiplied by $500,000/$2,500,000)with respect to each building are the same as be- . .

Nothing is allocated to goodwill. G’s sectiontween G, H, and I. Accordingly, I's share of book ax Cha_mable Qeductlons. The proposed

743(b) adjustment must be allocated undegain should be allocated equally between the wbegulations will affect taxpayers who

§1.755-1 using these fair market value calculationisuildings, $37,500 to each. In order for | to be almake transfers to charitable lead trusts.

for the partnership’s assets. located $37,500 of book gain with respect to eaciffhe purpose of these proposed regula-
_Example 3()Gand H are partners in partner-building, the tota_l z_almount of book gain with 'e-tions is to restrict the permissible terms

ship GH. GH has goodwill and three other assetgpect to each building would have to be $112,50 . . ..

with fair market values (determined under para($112,500 x 1/3 = $37,500). Adding this book gai or charitable Ie"_id trusts in order tF’ elimi-

graph (b)(2)(i) of this section) as follows: inven-to the current book value of each building results iffateé the potential for abuse. This docu-

tory worth $1,000,000 and two buildings (capitala value for each building of $412,500 ($300,000 ment also provides notice of a public

assets), each worth $500,000. GH has no liabil112,500). Nothing is allocated to goodwill. I'shearing.

ties. The GH partnership agreement provides thaection 743(b) adjustment must be allocated under

the partners will allocate all income, gain, loss, an€1.755-1 using these fair market value calculatior® ATES: Written and electronic com-

de_ductions equally,‘ except with rgspect to d_eprecfer the partnership’s assets. ments must be received by June 19,

ation, loss, anq gain from the_ b_uﬂdmgs. With re- Example 4The facts are the sameEsample 3 2000. Outlines of topics to be discussed

spect to the buildings, depreciation and loss are axcept that | purchases one-half of G’s partnershz;fllt th blic h . heduled for J

located two-thirds to G and one-third to H. Gaininterest for $550,000. Because the fair marke € public hearing sc _e uled for June

from the disposition of the buildings is chargedvalue of the partnership’s assets (as determinedd, 2000, must be received by June 8,

back two-thirds to G and one-third to H to the exunder paragraph (b)(2)(i) of this section) in the firs2000.

tent of accrued depreciation, and then is allocatefdur asset classes under the residual method is not o

equally between G and H. G transfers one-half cfufficient to cause a liquidating distribution to IADDRESSES: Send submissions to:

its interest in GH to | for $450,000. At the time ofequal to its basis in the purchased interest (.eCC:DOM:CORP:R (REG-100291-00),

the transfer, the book value of the inventory i$550,000), the additional value necessary to causgom 5226, Internal Revenue Service, POB

$900,000, the book value of each bu_lld_lng issuch a_dlstrlbutlon must be allocated to gqodW|II7604, Ben Franklin Station, Washington,

$300,000, and $150,000 of book depreciation hakccordingly, under paragraph (b)(3) of this sec- .

accrued with respect to each building. The capitdlon, the value of the partnership’s assets is as foPC_ 20044. Submissions maY also be hand

account attributable to the partnership interest putews: inventory $1,000,000, each buildingdelivered Monday through Friday between

chased by | from G is equal to $350,000. H’s capi$500,000, and goodwill $200,000. I's sectionthe hours of 8 a.m. and 5 p.m. to:

tal account is equal to $800,000, and the capital a43(b) adjustment must be allocated under §1.758=C:DOM:CORP:R (REG-100291-00),

count attributable to G’s retained partnershipl using these fair market value calculations for th@ourier’s Desk, Internal Revenue Service,

interest is equal to $350,000. partnership’s assets. L .
(i) Because gain with respect to the inventory (f) Effective date This section applies 1111 ConStltUtlon,Avenue’ NW,, WaShmg
ton, DC. Alternatively, taxpayers may sub-

and buildings are shared in different ratios as bet-o any basis adjustment resulting from._. ! g
tween H, and G and I, a partnership gross value mit comments electronically via the Inter-

cannot be determined without assuming values foEImy distribution of partnershlp property ot

T net by selecting the “Tax Regs” option on
the individual assets of the partnership. Accordiransfer of a partnership interest that chhe IRS Home Page, or by submitting com-
ingly, the rule for special situations in paragraptcurs on or after the date final regulations '

(b)(3) of this section must be used to compute thgre published in thEederal Register ments directly to the IRS Internet site at

value of the partnership’s assets. http://mww.irs.gov/tax_regs/regslist.html.
(iif) Applying paragraph (b)(2)(i) of this section, §1.755—-2T [Removed] The public hearing will be held in room
the fair market value of the inventory is $1,000,000 4718, Internal Revenue Service Building,

and the fair market value of each building is Par. 3. Section 1.755—-2T is removed. 1111 Constitution Avenue, NW., Washing-
$500,000. These values would result in a liquidat- ' ’

ing distribution to | under paragraph (c)(1) of this Robert E. Wenzel, ton, DC.

section equal to $500,000, determined as follows. Deputy Commissioner FOR FURTHER INFORMATION CON-
The book gain from the sale of the inventory would fInt IR TACT: C ina th d |
equal $100,000 ($1,000,000 - $900,000) and the or Internal Revenue. - . oncerning the proposea regula-
book gain from the sale of each building would tions, Scott S. Landes, (202) 622-3090;

equal $200,000 ($500,000 - $300,000). Book gaiff €4 by the Office of the Federal Register on April oo hcerning submissions of comments, the
4, 2000, 8:45 a.m., and published in the issue of th% . .
earing, and/or to be placed on the build-

from the inventory equal to $25,000 ($100,000 X éderal Register for April 5, 2000, 65 F.R, 17829)
1/4) and book gain from each building equal td ’ ' o ing access list to attend the hearing, Guy

$62,500 (($150,000 x 1/3) + ($50,000 x 1/4))
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R. Traynor, (202) 622-7180 (not toll-freethe life or lives of an individual or indi- ing guaranteed annuity interests, unitrust

numbers). viduals, each of whom must be living ainterests, charitable remainder trusts, and
SUPPLEMENTARY INEFORMATION: th_e date of the transfer and can be ascqreoled income funds in order to_ ensure

tained at such date. that the amount the taxpayer claims as a
Background The IRS and the Treasury Departmentharitable deduction reasonably corre-

are aware of situations in which taxpayerkates to the amount ultimately passing to

In general, if interests in the same propattempt to take advantage of the regulahe charitable organization. H.R. Rep.
erty are transferred for both charitable anflons by using an unrelated individual’sNo. 413 (Part 1), ¥1Cong., ' Sess. 61
noncharitable purposes, the charitable irmeasuring life, as the term of a charitabl€1969); S. Rep. No. 552, $1Cong., B
terest will qualify for the charitable de-jead trust, to artificially inflate the chari- Sess. 93 (1969). In this scheme, taxpay-
duction for federal income, gift, and estable deduction. Taxpayers select as ers choose a measuring life that ensures
tate tax purposes only if the interest is ifeasuring life an individual who is seri-the amount passing to charity will be
one of certain prescribed forms. If theyusly ill but not “terminally ill” within the substantially less than the allowable
charitable interest is not a remainder inmeaning of the section 7520 regulationsharitable deduction. This kind of ad-
terest, sections 170, 2522, and 2055 of thgecause the individual is not “terminallyverse selection of an unrelated measur-
Internal Revenue Code (Code) requir@|” as defined in the regulations, the charing life to artificially inflate the charita-
that the charitable interest be in the formiable interest is valued based on the acttde deduction is contrary to

of either a guaranteed annuity interest orgial tables. These tables take into adongressional intent.
fixed percentage of the annual fair markefount the life expectancies of all

value of the property (unitrust interest)individuals of the same age as the individ®XPLANATION OF PROVISIONS

In addition, an income tax charitable deua| who is the measuring life, even Under the proposed regulations the
duction is available only if the grantor isthough such individual has been carefully,ermissible term for guaranteed an'nuity
treated as the owner of the entire trughosen because he or she likely will NGherests and unitrust interests is either a
under subpart E, part | of subchapter J @f/e to an average life expectancy. Whe

the Code. the seriously ill individual dies prema-
The requirement that a nonremaindetrely,

interest passing to charity be in the forngeives

Ypecified term of years, or the life of cer-
) tain individuals living at the date of the
the amount the charity actually régansfer. Only one or more of the follow-

o ( will be significantly less than the,q individuals may be used as measuring
of a guaranteed annuity interest or a Unmount on which the gift or estate taXiyes: the donor, the donor’s spouse, and a

trust interest was added to the Code by taritable deduction was based. CoNjea| ancestor of all the remainder bene-
Tax Reform Act of 1969. That Act alsoversely, the amount of the actual transf@iciaries. However, this limitation re-

added the requirement that a remaindes the remainder beneficiaries will be sigy arding permissible measuring lives does
interest passing to charity must generallificantly greater than the amount subjecg

. ’ ) ! ot apply in the case of a charitable guar-
be in the form of a charitable remaindefo gift or estate tax. anteed annuity interest or unitrust interest
unitrust or annuity trust or a pooled in-

o These charitable lead trusts are being,yaphje under a charitable remainder trust
come fund. The statutory provisions foimarketed in a package which includes thgascribed in section 664. An interest

charitable remainder trusts and pooled imame of a seriously ill individual and acyayaple for a specified term of years can
come funds specifically state the permiscess to the individual’'s medical records

sible terms for these entities. Sectiom token payment is made to the ill indi_quahfy as a guaranteed annuity or unitrust

. interest even if the governing instrument
664(d)(1)(A) and (d)(2)(A) provide thatvidual who is serving as a measuring life.ontains a “savingsgclause”gintended to

the permissible term for a charitable resometimes the individual is led to believe, ¢ re compliance with a rule against per-
mainder trust is a period of years (not tghat a charitable organization interested iBetuities. The savings clause must utilize
exceed 20 years) or the life or lives of inthe individual’s particular illness will re- 5 period.for vesting of 21 years after the
dividuals who are living at the creation ofcejve some benefit from the transactionye aths of measuring lives who are se-
the trust. Similarly, section 642(c)(5)(A)in the words of one author, “[tlhis tech-\acted to maximize. rather than limit. the
provides that the permissible term for th@ique (which is not strictly speakinGiarm of the trust F’or example, a gu:aran-
noncharitable income interest in a pooledealth transfer planning for the termi-gqq annuity or unitrust interest that wil
income fund is the life of one or morenally ill, but rather wealth transfer plan-;minate on the earlier of 30 years or 21
beneficiaries living at the time of thening using the terminally ill) falls some- years after the death of the last survivor of
transfer. . where between ghoulish and grotesqueje jescendants of any grandparent of the
Unlike the statutory provisions for Marketing schemes that exploit the misgo o living on the date of the creation of
charitable remainder trusts and pooled ifortunes of some for the benefit of othergng interest will be treated as payable for a
come funds, neither the statute nor thgre contrary to public policy. specified term of years
legislative history sets forth the permissi- The IRS and the Treasury Department The proposed regula.tions will allow the
ble term for which a charitable guaranteegglieve that this scheme is abusive aGse of an individual's measuring life
annuity interest or a unitrust interest Musystrates the Congressional purpose ifen appropriate for estate planning pur-
be paid. Rather, the permissible term fafmiting the charitable deduction to SPeyoses. Thus, the regulations permit the
these interests is set forth in the regulific types of split-interest transfers.q;nor the donor’s spouse, or an individ-
tions as either a specified term of years, @ongress enacted the provisions regargy) who is an ancestor of the remainder
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beneficiaries to be used as the measurisponds to the equivalent term of yearsf the Administrative Procedure Act (5
life. A transfer using the donor or thefactor for an annuity or unitrust interestU.S.C. chapter 5) does not apply to these
donor’s spouse as the measuring life is laor example, in the case of an annuity inproposed regulations, and because these
substitute for a testamentary dispositioterest payable for the life of an individualproposed regulations do not impose a col-
to the remainder beneficiaries. In otheage 40 at the time of the transfer, assuntection of information on small entities,
situations, the donor may desire to benefihg an interest rate of 7.4% under sectiothe Regulatory Flexibility Act (5 U.S.C.
an individual’s heirs only after the death7520, the annuity factor from column 1 ofchapter 6) does not apply. Therefore, a
of the individual currently providing their Table S(7.4), contained in IRS PublicaRegulatory Flexibility Analysis is not re-
support. For example, a donor may estation 1457, Book Aleph, for the life of anquired. Pursuant to section 7805(f) of the
lish a charitable lead trust for the life ofindividual age 40 is 12.0587 (PublicationCode, the proposed regulations will be
the donor’s sibling with the sibling’s chil- 1457 is available from the Superintendergubmitted to the Small Business Adminis-
dren named as the remainder beneficiaf Documents, U.S. Government Printingration for comment on their impact on
ries. Ameasuring life unrelated to the re©ffice, Washington, DC 20402). Basedmall business.

mainder beneficiaries is not appropriaten Table B(7.4), contained in Publication ) .

for estate planning purposes and therefof#57, Book Aleph, the factor 12.0587c0mments and Public Hearing

is not permitted under the proposed regworresponds to a term of years between 31 gotore these proposed regulations are
lations. and 32 years. Accordingly, the ann“i%\dopted as final regulations, considera-

The proposed regulations apply tanterest must be reformed into an interesfyn \will be given to any written (a signed
transfers to inter vivos charitable leagayable for a term of 32 years. In the CaSKiginal and eight (8) copies) or electronic
trusts made on or after April 4, 2000. Irof inter vivos transfers, a judicial refor-.y o ments that are submitted timely (in
addition, the proposed regulations applynation must be commenced prior t0 thgq e manner described in the AD-
to transfers made pursuant to wills or refater of: (1) the date that is 6 months aftghressES portion of this preamble) to
vocable trusts where the decedent dies dine date these regulations are published 8% |RS The IRS and the Treasury De-
or after April 4, 2000. Two exceptionsfinal regulations; or (2) October 15th Ofpartment request comments on the clarity
from the application of the proposed reguthe year following the year in which theys 1o proposed regulations and how they
lations are provided in the case of trangransfer is made. In the case of testameﬂ]-ay be made easier to understand. All
fers pursuant to a will or revocable trustary transfers, a judicial reformation must.qmments will be available for public in-
executed on or before April 4, 2000. Oné&e commenced prior to the later of: (1) thgpection and copying.
exception is for a decedent who dies on atate that is 6 months after the date these 5 public hearing has been scheduled
before the date that is 6 months after theegulations are published as final regulag, 3 ne 29. 2000, at 10 a.m., room 4718,
date these regulations are published ai®ns; or (2) the date prescribed by sectioparnal Revenue Building, 1111 Consti-
final regulations without having repub-2055(e)(3)(C)(iii). Any judicial reforma- ; tion Avenue, NW., Washington, DC.
lished the will (or amended the trust) bytion must be completed within a reasonp e to building security procedures, visi-
codicil or otherwise. The other exceptiorable time after it is commenced. A noNi,.s must enter at the #Street entrance,
is for a decedent who was on April 4judicial reformation is permitted if effec- |5.ated between Constitution and Penn-
2000, under a mental disability to changéve under state law, provided it is COMyyvania Avenues, NW. In addition, all
the disposition of the decedent’s propertypleted by the date on which a judicial rey;gitors must present photo identification
and either does not regain competence tformation must be commenced. to enter the building. Because of access
dispose of such property before the date An alternative to reformation may berestrictions, visitors will not be admitted
of death, or dies prior to the later of: 9Gavailable for any transfer made on or afte[Seyond the immediate entrance area more
days after the date on which the decedeApril 4, 2000 and on or before the dat§non 15 minutes before the hearing starts.
first regains competence, or 6 monththat is 60 days after the date these regulgy, information about having your name
after the date these regulations are pulions are published as final regulations. Iﬁlaced on the building access list to attend
lished as final regulations without havinga court, in a proceeding that is comgy, hearing, see the “FOR FURTHER IN-
republished the will (or amended themenced on or before 6 months after theseoRMATION CONTACT” section of
trust) by codicil or otherwise. regulations are published as final regulay, g preamble.

The IRS will not disallow the charita- tions, declares the transfer null and void 1he rules of 26 CFR 601.601(a)(3)
ble deduction where the charitable interab initio, the Service will treat such transapmy to the hearing. Persons who wish to
est is payable for the life of an individual fer in a manner similar to that described i'ﬁresent oral comments at the hearing must
other than one permitted under the prosection 2055(e)(3)(J). submit comments by June 19, 2000, and
posed regulations, if the interest is re- , ; ; ; .
formed into a lead interest payable for £Pecial Analyses illjts)gel(tj er]]é) l:rtllént?r:é E[gebéogg:vsotgdb; ?alzch
specified term of years. The term of years | ha5 peen determined that this noticeopic (signed original and eight (8)
must be determined by taking the factops nronosed rulemaking is not a signifi-copies) by June 8, 2000.
for valuing the annuity or unitrust interestzant regulatory action as defined in Exec- A period of 10 minutes will be allotted
for the named individual's measuring life, ;jy.e Order 12866. Therefore, a regulato each person for making comments. An
and identifying the term of years (roundeq,ry 55sessment is not required. It alsagenda showing the scheduling of the
up to the next whole year) that corrén,q peen determined that section 553(speakers will be prepared after the dead-
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line for receiving outlines has passed. 4. The authority citation at the end o#, 2000 that uses an individual other than

Copies of the agenda will be availablghe section is removed. one permitted in paragraphs (c)(2)(i)(A)
free of charge at the hearing. The additions read as follows: and (ii)(A) of this section, the trust may

) ) 81.170A-6 Charitable contributions inbe reformed to satisfy this rule. As an al-
Drafting Information trust. ternative to reformation, rescission may

* koK be available for a transfer made on or be-
regulations is Scott S. Landes, Office of (c) * * * fore the date that is 60 days after the date

the Chief Counsel, IRS. Other personnel 2) * * * these regulations are published as final
from the IRS and’ the Treasury Depart- @ *** (A) ** * Only one or regulations. See § 25.2522(c)-3(e) of this
ment participated in their development, MOre of the following individuals may bechapter for the requirements concerning

The principal author of these proposeé )

X ok ok ok ok used as measuring lives: the donor, theformation or possible rescission of these
donor’s spouse, and a lineal ancestor @fiterests.
Proposed Amendments to the all the remainder beneficiaries. However
PART 20—ESTATE TAX; ESTATES OF

Regulations this limitation regarding permissible mea-
. suring lives does not apply in the case of JECEDENTS DYING AFTER
Accordingly, 26 CFR parts 1, 20, and.p,4ritable guaranteed annuity interefUGUST 16, 1954
25 are proposed to be amended as fqlayapie under a charitable remainder trust Par. 3. The authority citation for part
lows: described in section 664. An interesbq continyes to read in part as follows:

PART 1 — INCOME TAXES payable for a specified term of years can s ority: 26 U.S.C. 7805 * * *
o qualify as a guaranteed annuity interest por 4 “section 20.2055-2 is amended
Paragraph 1. The authority citation foeven if the governing instrument containgq ojiows:

part 1 is amended by adding a new entry savings clause intended to ensure com-q Paragraph (€)(2)({) is amended

in numerical order to read in part as folpliance with a rule against perpetuities,s toliows:

lows: The savings clause must utilize a period 5 |4 the third sentence, the language
Authority: 26 U.S.C. 7805 * * * for vesting of 21 years after the deaths of¢ years” is added after the word “term”,

Section 1.170A-6 also issued under 2feasuring lives who are selected to maxj,q language “an individual or individu-

U.S.C. 170(f)(4); 26 U.S.C. 642(c)(5). *mize, rather than limit, the term of theyo» ig removed, and "certain individuals”

* %

_ _ trust. * * = is added in its place.
Par. 2. Section 1.170A-6 is amended * * * * b. The fourth sentence is removed, and
as follows: o (i) * > * (A) * * * Onlyoneor ¢ new sentences are added in its place.
1. Paragraph (c)(2)(i)(A) is amendednore of the following individuals may be . |, the sentence beginning “For ex-
as follows: used as measuring lives: the donor, th§mp|e the amount”, the language “of
a. In the first sentence, the comma idonor’s spouse, and a lineal ancestor %arsn ’is added after t'he word “term”. the
removed. all the remainder beneficiaries. Howeveq,é“,]guage “an individual” is removed ’and

b. In the second sentence, the languagféis limitation regarding permissible meax«ip« qecedent’s spouse” is added in its
“of years” is added after the word “term”,suring lives does not apply in the case of
the language “an individual or individu-charitable unitrust interest payable under o .Paragraph (e)(2)(vip) is amended
als” is removed, and “certain individuals™a charitable remainder trust described g toj1ows:
is added in its place. section 664. An interest payable for a 5 | the sixth sentence, the language
c. The third sentence is removed, anspecified term of years can qualify as a, years” is added after the word “term”,
four new sentences are added in its placenitrust interest even if the governing iny,o language “of an individual or individ-
d. In the sentence beginning “For exstrument contains a savings clause iy s” is removed, and “of certain individ-
ample, the amount”, the language “otended to ensure compliance with a rulgs” is added in its place.
years” is added after the word “term”, theagainst perpetuities. The savings clause The |ast sentence is removed, and
language “an individual” is removed, andnust utilize a period for vesting of 21¢, i hew sentences are added in its place.
“the donor” is added in its place. years after the deaths of measuring lives g Paragraph (e)(3) is amended as fol-
2. Paragraph (c)(2)(ii)(A) is amendedvho are selected to maximize, rather thag, -

as follows: limit, the term of the trust. a. The period at the end of paragraph

a. In the fifth sentence, the languager * * * * (e)(3)(ii)(c) is removed, a comma is
“of years” is added after the word “term”, (e) Effective date * * * In addition, 544ed and the word “and"’ is added after

“an individual or individuals” is removed, the rule in paragraphs (c)(2)(i)(A) antihe comma.
and "certain individuals” is added in its(ii)(A) of this section that guaranteed an- A new paragraph (e)(3)(iii) is added.
place. nuity interests and unitrust interests, re- 1ha aqditions read as follows:

b. The last sentence is removed, angpectively, may be payable for a specifie§ 20.2055-2 Transfers not exclusively for
four new sentences are added in its placéerm of years or for the life or lives of ., itable purposes.

3. Paragraph (e) is amended by addinonly certain individuals, applies to transs « % % *
four sentences to the end of the parders made on or after April 4, 2000. If a () * * *
graph. transfer is made to a trust on or after April (2) * * *
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(viy * * * (a) * * * Only one or date that is 6 months after the date thesdfective under state law, provided it is
more of the following individuals may beregulations are published as final regulacompleted by the date on which a judicial
used as measuring lives: the donor, thigons without having republished the willreformation must be commenced. In the
donor’s spouse, and a lineal ancestor ¢br amended the trust) by codicil or otheralternative, if a court, in a proceeding that
all the remainder beneficiaries. Howevenvise. The other exception is for a deces commenced on or before 6 months after
this limitation regarding permissible meadent who was on April 4, 2000, under dhese regulations are published as final
suring lives does not apply in the case of mental disability to change the dispositiomegulations, declares any transfer made
charitable guaranteed annuity interestf the decedent’s property, and either dogmirsuant to a will or revocable trust where
payable under a charitable remainder trusiot regain competence to dispose of sutche decedent dies on or after April 4,
described in section 664. An interesproperty before the date of death, or die2000, and on or before the date that is 60
payable for a specified term of years caprior to the later of: 90 days after the datdays after the date these regulations are
qualify as a guaranteed annuity interesin which the decedent first regains compublished as final regulations, null and
even if the governing instrument containpetence, or 6 months after the date theseid ab initio, the Internal Revenue Ser-
a savings clause intended to ensure comegulations are published as final regularice will treat such transfers in a manner
pliance with a rule against perpetuitiestions without having republished the willsimilar to that described in section
The savings clause must utilize a perio(br amended the trust) by codicil or other2055(e)(3)(J).
for vesting of 21 years after the deaths ofise. If a guaranteed annuity interest or * * * *
measuring lives who are selected to maxisnitrust interest created pursuant to a will
mize, rather than limit, the term of theor revocable trust where the decedent diEQRT 25 — GIFT TAX; GIFTS MADE
trust. * * * on or after April 4, 2000, uses an indivigAFTER DECEMBER 31, 1954

*okok ko ual other than one permitted in paragraphs p5; 5 The authority citation for part

(viiy * * * (a) * * * Only one or (e)(2)(vi)(a) and (viija) of this section, 55 -ontinues to read in part as follows:
more of the following individuals may beand the interest does not qualify for this Authority: 26 U.S.C. 7805 * * *

used as measuring lives: the donor, theansitional relief, the interest may be re- p,, 6" section 25.2522(c)-3 is
donor’s spouse, and a lineal ancestor dérmed into a lead interest payable for & anded as follows:

all the remainder beneficiaries. Howeverspecified term of years. The term of years 1 Paragraph (c)(2)(\@) is amended
this limitation regarding permissible meais determined by taking the factor foryg ¢oj10ws:

suring lives does not apply in the case ofealuing the annuity or unitrust interest for 5 |1 the third sentence, the language
charitable unitrust interest payable undehe named individual measuring life and years” is added after the word “term”,
a charitable remainder trust described iientifying the term of years (rounded uppe language “a named individual or indi-
section 664. An interest payable for @0 the next whole year) that correspond$;q,als” is removed, and “certain individ-
specified term of years can qualify as @ the equivalent term of years factor fo{,51s” is added in its place.

unitrust interest even if the governing inan annuity or unitrust interest. For exam- ,  The fourth sentence is removed, and
strument contains a savings clause irple, in the case of an annuity interes{y - new sentences are added in its place.
tended to ensure compliance with a rulpayable for the life of an individual age . | the sentence beginning “For ex-
against perpetuities. The savings claustd at the time of the transfer, assuming ample, the amount”, the language “of
must utilize a period for vesting of 21linterest rate of 7.4% under section 752(3/ears" is added after the word “term”, the
years after the deaths of measuring liveke annuity factor from column 1 of Tablﬁanguage “an individual” is removed, and
who are selected to maximize, rather thaB(7.4), contained in IRS Publicationqne qonor” is added in its place.

limit, the term of the trust. 1457, Book Aleph, for the life of an indi- 5 Paragraph (c)(2)(v{@) is amended
* Kk Kk ok % vidual age 40 is 12.0587 (Publicatiorhs follows:
(3) * * * 1457 is available from the Superintendent a. In the sixth sentence, the language

(iii) ~ The rule in paragraphs of Documents, U.S. Government Printing ¢ 3./ears” is added after the word “term”,
(e)(2)(viXa) and (viiXa) of this section Office, Washington, DC 20402). Baseq}q language “an individual or individu-
that guaranteed annuity interests or unen Table B(7.4), contained in Publication,s» is removed, and “certain individuals”
trust interests, respectively, may bé457, Book Aleph, the factor 12.0587%¢ 54ded in its place.
payable for a specified term of years ocorresponds to a term of years between 31, The |ast sentence is removed, and
for the life or lives of only certain individ- and 32 years. Accordingly, the annuity, - new sentences are added in its place.
uals, is generally effective in the case ahterest must be reformed into an interes{ Paragraph (e) is amended by adding
transfers pursuant to wills and revocablpayable for a term of 32 years. A judicial;ine new sentences to the end of the para-
trusts where the decedent dies on or afteeformation must be commenced prior tQ,.59h.

April 4, 2000. Two exceptions from thethe later of the date that is 6 months after 1o aqditions read as follows:
application of the rule in paragraphghe date these regulations are published 855.2522(c)-3 Transfers not exclusively
(e)(2)(viXa) and (viiXa) of this section final regulations, or the date prescribed by,, charitable, etc., purposes in the case
are provided in the case of transfers pusection 2055(e)(3)(C)(iii). Any judicial ¢ gifts made after July 31, 1969.

suant to a will or revocable trust executedeformation must be completed within a % % % x

on or before April 4, 2000. One exceptiomeasonable time after it is commenced. A () * * «

is for a decedent who dies on or before theon-judicial reformation is permitted if () * * *
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(viy * * * (a) * * * Only one or years (rounded up to the next whole yeaSecretary of the Treasury annually report
more of the following individuals may bethat corresponds to the equivalent term @b the public concerning Advance Pricing
used as measuring lives: the donor, thgears factor for an annuity or unitrust interAgreements (“APAs”) and the APA Pro-
donor’s spouse, and a lineal ancestor @st. For example, in the case of an annuigram. As this is the first report issued
all the remainder beneficiaries. Howevelinterest payable for the life of an individualunder Section 521(b), it includes informa-
this limitation regarding permissible mea-age 40 at the time of the transfer, assumirigpn about APAs and the APA Program
suring lives does not apply in the case of an interest rate of 7.4% under section 752Q;ith respect to calendar years 1991
charitable guaranteed annuity intereghe annuity factor from column 1 of Tablethrough 1999. Section 521(b)(4) . This
payable under a charitable remainder tru§(7.4), contained in IRS Publication 1457document does not provide general guid-
described in section 664. An interesBook Aleph, for the life of an individual ance regarding the application of the
payable for a specified term of years caage 40 is 12.0587 (Publication 1457 isrm’s length standard; rather, it reports on
qualify as a guaranteed annuity interestvailable from the Superintendent of Docuthe structure and activities of the APA
even if the governing instrument containsnents, U.S. Government Printing OfficeProgram.

a savings clause intended to ensure corashington, DC 20402). Based on Table Karl L. Kellar,
pliance with a rule against perpetuitiesB(7.4), contained in Publication 1457, Acting Director,
The savings clause must utilize a perioBook Aleph, the factor 12.0587 corre- Advance Pricing
for vesting of 21 years after the deaths afponds to a term of years between 31 and Agreement Program.

measuring lives who are selected to maxB2 years. Accordingly, the annuity interest
mize, rather than limit, the term of themust be reformed into an interest payable

trust. * * * for a term of 32 years. A judicial reforma- ANNUAL REPORT CONCERNING
*ok ok ok K tion must be commenced prior to the later ADVANCE PRICING
(viiy * * * (a) * * * Only one or of the date that is 6 months after the date AGREEMENTS

more of the following individuals may bethese regulations are published as final reg-
used as measuring lives: the donor, thdations, or October 15th of the year fol-
donor’s spouse, and a lineal ancestor ¢dwing the year in which the transfer is INTRODUCTION
all the remainder beneficiaries. Howevemnade and must be completed within a rea- For convenient reference, the subject
this limitation regarding permissible measonable time after it is commenced. Anonmatter of this report will be organized on
suring lives does not apply in the case of jadicial reformation is permitted if effective the pasis of Section 521(b)(2) of Pub. L.
charitable unitrust interest payable undeunder state law, provided it is completed byg-170, with each required item or sub-
a charitable remainder trust described ithe date on which a judicial reformationect reported and captioned by reference
section 664. An interest payable for anust be commenced. Inthe alternative, ifg the corresponding statutory provision.
specified term of years can qualify as @ourt, in a proceeding that is commenceflirst however, the report provides a gen-
unitrust interest even if the governing inon or before 6 months after these regulgsg| introductory discussion concerning
strument contains a savings clause irtions are published as final regulations, dene history, practice, and general approach
tended to ensure compliance with a rulelares any transfer, made on or after April 44t the APA Program. This introductory
against perpetuities. The savings claus#000, and on or before the date that is @Q)scussion is adapted in part from mater-
must utilize a period for vesting of 21days after the date these regulations ajg contained in Publication 321Report
years after the deaths of measuring livgsublished as final regulations, null and voig, the Application and Administration of
who are selected to maximize, rather thaab initio, the Internal Revenue Service wilsection 482April 21, 1999).
limit, the term of the trust. treat such transfers in a manner similar to

L that described in section 2055(e)(3)(J).  Background

(e) Effective date * * * In addition,
the rule in paragraphs (c)(2)((&) and
(vii) (a) of this section that guaranteed an-
nuity interests or unitrust interests, respe<fl':iled by the Office of the Federal Register on Apri

tively, may be payable for a specified term, 2000, 8:45 a.m., and published in the issue of
of years or for the life or lives of only cer-Federal Register for April 5, 2000, 65 F.R. 17835)

tain individuals, applies to transfers made
on or after April 4, 2000. If a transfer is
made on or after April 4, 2000, that uses aAdvance Pricing Agreements,
individual other than one permitted in paralssued Pursuant to Pub. L. 106-
graphs (c)(2)(vijp) and (viiXa) of this sec- 170, Section 521(b)

tion, the interest may be reformed into a

lead interest payable for a specified term dAnnouncement 2000-35

years. The term of years is determined by _ . . L -
taking the factor for valuing the annuity or THiS Announcement is issued pursuarifeaties. A significant transfer pricing

unitrust interest for the named individuaf® Section 521(b) of Pub. L. 106-170, théssue can typically take eight or more
measuring life and identifying the term officket to Work and Work Incentives Im-years to resolve. Accordingly, by the time
provement Act of 1999, requiring that thghe issue is resolved, the facts in dispute
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Charles O. Rossotti, The Advance Pricing Agreement Pro-
Commissioner of Internal Revenuegram is designed to resolve actual or po-
tential transfer pricing disputes in a prin-
lipled, cooperative manner, as an
"Siternative to the traditional adversarial
process. Under the adversarial model, the
data gathering, development, and inter-
pretation of a transfer pricing issue is a
complex, time-consuming process that
often results in an administrative appeal,
litigation, or competent authority pro-
ceedings under the mutual agreement pro-
cedures of our bilateral income tax




are typically many years old, and considthree clerical support staff. As of Decemprocess (the bilateral process is discussed
erable uncertainty concerning the propdser 31, 1999, 231 APAs had been corbelow). In 1999, the Organization for
transfer pricing of current transactiongluded, with another 187 pending. ThesEconomic Cooperation and Development
under current conditions can remain.  APAs involve a wide variety of industries.(“OECD”) issued as an annex to its Trans-
During the 1980s and prior to the creThe cross-border transactions involveder Pricing Guidelines, guidelines for bi-
ation of the APA Program, the govern-are also varied, including, for examplelateral APAs. OECD Guidelines for
ment as well as taxpayers with transfemanufacturing, sale, and distribution ofConducting Advance Pricing Arrange-
pricing issues began to explore some sagbods, provision of financial services, ananents Under the Mutual Agreement Pro-
of an advance pricing agreement mechdieensing of intellectual property. cedure (“MAP APAs”)(October 1999).
nism. A 1985 study by a U.S. profes- The APA Program has also becomé&hese new OECD guidelines should lead
sional group on how to improve the largenore “institutionalized” over the years.to an even broader acceptance of the APA
case program recommended advance ruhi 1996, the Service issued internal procgsrocess by the international community,
ings in the transfer pricing area. In 1986¢dures for processing APA cases. Chiedind it is to be hoped that they will expe-
an agenda topic at a meeting of U.S. andounsel Directives Manual (“CCDM"), dite the processing of bilateral APAs by
foreign tax officials on how to reducef{ (42)(10)10 — (42)(10)(16)0 (Novembeproviding for more standardized bilateral
controversies discussed an advance resbs, 1996). Also in 1996, Rev. Proc APA procedures among OECD members.
lution process for transfer pricing. 1n96-53, 1996-2 C.B. 375, was released
1989, several taxpayers and groups appdating Rev. Proc. 91-22 in light of thel e APA Process
proached the IRS to consider alternativBervice's additional experience with ad- the aApaA process is designed to enable
approaches to transfer pricing compliministering the APA Program. TOgethertaxpayers and the IRS to agree on the
ance, viewing the existing means of deathese releases clarified APA procedure roper treatment of transfer pricing, in-
ing with transfer pricing issues as bein@nd the respective roles of the various IR uding cost-sharing arrangements. An
too adversarial as well as unproductive. functions involved in the APA process.ppa is g legally enforceable agreement.
The IRS considered new technique&ev. Proc. 96-53, in particular, also prog need not cover all of a taxpayer’s pric-
whereby all parties could share the revides taxpayers a road map of how t‘i)ng arrangements and instead may be re-
sponsibility for enhancing compliance inapply for an APA and what to expect ingricted to specified years, specified affili-
the transfer pricing area. Derived fromthe processing of the case. ates, and specified intercompany
the “Compliance 2000” initiatives, this  The APA Program has had a consistenfsncactions. APAs are either “unilateral”
concept of shared responsibility is alsgoal of making APAs more practical and,; «pijateral.” A unilateral APA is an
consistent with the current mission stateaffordable, and available to more taXpayégreement between only the taxpayer and
ment of the IRS to work with taxpayersers. To this end, in 1997, the IRS institha |RS on an appropriate transfer pricing
“to help them understand and meet thetuted an Early Referral program bymethodology (“TPM") for the transac-
tax responsibilities.” In April of 1989, the which, in appropriate cases, District €Xzigns at issue. A bilateral APA combines
IRS announced at a meeting with the Taamination teams suggest that taxpayetg, agreement between the taxpayer and
Executives Institute that it was considerpursue APAs before substantial time i$,o |RS on a particular TPM with an
ing an advance ruling procedure for transspent examining transfer pricing iss”esagreement between the U.S. and foreign
fer pricing issues. The IRS entered intdo date, however, only three APA r€+axing authority that the TPM is correct,
pilot projects with several taxpayers tajuests have been filed pursuant to thig,qer authority of the mutual agreement
negotiate and execute what were initiallprocedure. Similarly, in 1998, the IRSprocess usually contained in Article 25 of
called Advance Determination Rulingspublished more streamlined procedures§,; income tax treaties. 118 of the APAs
but later became known as Advance Prider APAs involving Small Business Tax'completed as of the end of 1999 have
ing Agreements (APAs). In June of 1990payers, and also expanded the availabiliysaqy pilateral or multilateral, 112 unilat-
a draft IRS Revenue Procedure for Adef the lowest APA user fee, in an effort toeral, and one has involved a U.S. posses-
vance Determination Rulings was pubattract smaller taxpayers who may lackiy, The TPM adopted in both unilateral
licly disseminated and the first APA wasthe resources to do the sophisticated stugrq pilateral APAs may also be “rolled
concluded in January of 1991. With thees normally included in APA requests, ;. to resolve similar issues for past
publication of Rev. Proc. 91-22 (1991-XNotice 98-65, 1998-52 I.R.B. 10). BY,aars under examination.
C.B. 526), in March of 1991, the IRS for-the end of calendar year 1999, the IRS |, practice, an APA is always the result
mally initiated the APA Program, and byhad concluded 9 small business APAgs 4 voluntary decision by a taxpayer to
the end of that year, 15 new negotiationsnder these streamlined procedures.  ¢ook an APA. Before making any com-
had started. As the United States has become Mol ments or filing the formal application,
Since then, the APA Program’s caseeomfortable with the APA process so ha‘cfaxpayers may through a prefiling con-
load has steadily grown. The staff hathe world. Today, APAs are receiving intgorence approach the Service to discuss
also grown, though not at the same rate aseased acceptance by many of our treafife gervice’s preliminary views of their
the workload. As of December 31, 1999artners, including Australia, Mexico, thepotential APA request, including whether
the APA Program’s staffing included slotsUnited Kingdom, Japan, and Canada. 19, aApaA would be appropriate under the
for a Director, two Branch Chiefs, fourfact, of the 231 closed APAs, 118 involv

i ' §acts, what types of information would be
Economists, fourteen Team Leaders, anaur treaty partners through the b'laterql\ecessary to support the request, and
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whether the taxpayer’s proposed TPMotiating position and the APA itself arein negotiations, and to work to reach a
would be acceptable. Most taxpayers thatubject to review and approval by the Asmutually acceptable understanding of the
come into the APA Program choose tsociate Chief Counsel (International). appropriate application of the arm’s

participate in such a prefiling conference. length standard to the taxpayer’s facts, in

A taxpayer may attend the prefiling con-1 € Arms-Length Standard a manner that is consistent with the Regu-

ference on an anonymous basis if it gaction 482 of the Internal Revenudations.

wishes. Once the taxpayer decides tg,4e permits the IRS to allocate items of The arm’s length approach is also ap-
apply for an APA, it must prepare and ﬁlqncome, deductions, credits, or a|Plied for bilateral and multilateral APAs.
a submission consistent with the requirggances between controlled groups oin 1995, the Organization for Economic
ments of section 5 of Rev. Proc. 96_5%rganizations, “to prevent evasion ofcooperation and Development (“*OECD”)
(1996-2 C.B. 375), accompanied by th?axes, or clearly to reflect the income” ofPublished transfer pricing guidelines that
appropriate user fee as determined undghy controlled taxpayer, and, in the casgdopted the arm’s length standard, consis-
section 5.14 of Rev. Proc. 96-53. tent with our Section 482 Regulations.

i of transfers of intangible property, to allo-="""
A multidisciplinary APA Team evalu- 46 income with respect to the transfer igimilarly, the OECD Model Tax Conven-

ates the Taxpayer's submission. The APA \anner that is “commensurate with thion provides:

process focuses on identifying an apprqycome attributable to the intangible.” where conditions are made or
priate TPM, not a desired tax result. The |, determining whether an allocation imposed between the two enter-
ultimate goal of the APA process is to ar; prises in their commercial or

' ) “'under Section 482 is necessary clearly to F ) ) g )
rive at an agreement on three basic pointsifiect a controlled taxpayer's income, the financial relations which differ

(i) the description of the intercompanyrg employs the “arm’s length” standard, from those which would be
transactions to which the APA applies; (i), principle which is defined in the atten- made between independent

the TPM to be applied to those transagygnt Treasury regulations. A controlled enterprises, then any profits

tions; and (iii) the arm’s length range of,,nsaction meets the arm’s length stan- which would, but for those con-
results that is expected after applying thg,,q if the results of the transaction are ditions, have accrued to one of
agreed-upon TPM to the covered transagynsistent with the results that would  the enterprises, but, by reason of
tions. In effect, the IRS APA team CON4ve been realized if uncontrolled taxpay- those conditions, have not so

ducts “due diligence” to verify the factsg g nag engaged in the same transaction accrued, may be included in the

and to determine whether the propose@nder the same circumstances. Under Profits of that enterprise and

TPM constitutes the “best method” undeg,rrent Treasury regulations, the IRS is taxed accordingly.

the Regulations. Typically, one or MOT&yilling to consider many different ap- Comparable language outlining the
meetings between the taxpayer’s reéPrésroaches to establish the taxpayer’s aﬁt_rm’s length principle is included — gen-
sentatives and the IRS APA team takﬁropriate intercompany transfer pricingera”y in Article 9 — in most income tax
place. At these meetings, the parties di?ﬁethodology or cost sharing practicest,reaties to which the United States is a
cuss the issues related to the case and ﬁ‘Fbvided these approaches satisfy tpearty. Thus, in cases where competent
tempt to arrive at an agreement conceriy s length principle. authority negotiations aimed at relieving
ing the appropriate facts, TPM, and the ApA Program evaluates each ApAlouble taxation under the mutual agree-
results. In a bilateral case, the APAteani qe in terms of developing an arm’sment provisions of our treaties are under-
will then formulate a negotiating position|ength transfer pricing methodology thataken, the goal is a mutual agreement con-
for use by the United States Competent .qnsistent with the Regulations. gesistent with the OECD arm’s length

Authority_ in negotiations with the rele- .5 ;se transfer pricing cases typically inStandard.
vant foreign government under the mutu

: : olve complex facts and difficult issues,  Apa OFFICE: STRUCTURE
agreement article of the applicable treaty,qre is room for disagreement betweers 5\mpPOSITION. AND OPERATI,ON

Once a mutual agreement under the treaf}-sonable people. acting in good faith :
is reached, the APA team and the taxpayel, 5t both ?hee‘bést megthodg’ and the (Section 521(b)(2)(A))

will finalize an APA consistent with theagroper application thereof. Therefore, in Table 1 provides the structure and
terms of the agreement. In unilateralyayating and processing an APA casestaffing of the APA Program office as of
cases, the team will negotiate the terms ofps program Team Leaders are willingDecember 31, 1999:

the APA with the taxpayer. Both the ney, consider taxpayer positions, to engage
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TABLE 1

APA PROGRAM STRUCTURE AS OF 12/31/99

Branch 1

1 Branch Chief
1 Secretary

7 Team Leaders
2 Economists

Discussion .

Within the IRS, the APA Program is lo-
cated in the Office of the Associate Chief
Counsel (International) (*ACC(1)"),
which is part of the Office of Chief Coun-
sel. However, the APA process demands
a variety of skills and draws on expertise
from other offices within the IRS. The
IRS APA team typically includes:

e a‘“team leader” from the APA Of-
fice, who is responsible for lead-
ing the IRS team, negotiating with
the taxpayer and its representa-
tives, coordinating with the other
IRS functions that have a stake in
the APA, formulating the U.S. ne-
gotiating position in the case of a
bilateral APA, and ultimately
drafting the APA

Director’s Office
1 Director (vacant)
1 Secretary to the Director

Branch 2

1 Branch Chief
1 Secretary

7 Team Leaders
2 Economists

when certain novel or complex is- part of the Office of the Assistant
sues are presented, an attorney Commissioner (International).
from one of ACC(l)’s technical In addition, in some cases, depending on
branches with expertise in such isthe circumstances, Field Specialists and
sues personnel from IRS Appeals function par-
the revenue agent responsible faicipate as members of the APA Team.

the taxpayer’s examination with
respect to transfer pricing issues,
and often that agent’s manager AG,REEMENT
and/or the case manager (the man- (Section 521(b)(2)(B))

ager with overall responsibility 5 copy of the model advance pricing

for the taxpayer in question) agreement currently in use is attached as
an economist from the APA PrO'Appendix A.

gram or one assigned to assist the
examination group APA PROGRAM STATISTICS
an attorney from the District (Sections 521(b)(2)(C) and (E))

Counsel office that provides legal o ) ) )
advice to the examination group The statistical information required

in bilateral cases, an analyst fronyinder Sections 521(b)(2)(C) and (E) is
the Tax Treaty Division, which is contained in Tables 2 through 6 below:

MODEL ADVANCE PRICING

TABLE 2

APA PROGRAM STATISTICS — APPLICATIONS AND EXECUTED APAs

91 92 93 94 95 96 97 98 99 Total
Applications Filed 15 21 34 41 58 46 50 67 69 401
APAs executed:
New APAs executed during
calendar year:
Unilateral 3 7 4 16 11 18 15 17 91
Bilateral 1 6 1 K2 5 12 22 22 28 100
Multilateral 1 1 1 3
U.S. Possession 1 1
Renewal APAs executed
during calendar year:
Unilateral 1 3 3 4 8 19
Bilateral 1 1 2 5 4 13
Multilateral 1 1

1 Applications filed during years 1991 through 1995 are reflected on a September 30 fiscal year-end basis. The number ichfi®Asafiptl from 10-1-95 to
12-31-95 were 23, and are included in the total of 58. Applications filed for years 1996 through 1999 are reflected dar ge=temd basis.

2 One bilateral APA executed during the 1994 year was inadvertently omitted in prior reports issued by the APA Program.

3 One unilateral APA was amended during this year but was not counted as an executed APA. Whether an amendment or supphdPdstdouated as a
separate APA depends on the extent and nature of the change.

4 One bilateral APA revision to a renewal and one supplemental were closed this year but were not counted as executed ARA3.alSmeen

2000-16 L.R.B.
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Revised APAs executed
during calendar year:
Unilateral
Bilateral
Multilateral

Cumulative total:
Unilateral
Bilateral
Multilateral
U.S. Possession

~N w

14
11

33
17

47
30

=
=Y

87 112
81 118

Cumulative Total of Executed APAs

10

18

25

51

80

11 231

P31

TABLE 3

APA PROGRAM STATISTICS — CANCELLATIONS AND WITHDRAWALS

91 92 93 94 95 96 97 98 99  Total
Number of APAs Revoked or
Cancelec 0 0 0 0 0 0 0 1 0 1
Number of APA Withdrawals 0 9 4 0 4 3 6 7 13| 46

TABLE 4
APA PROGRAM STATISTICS-TIME TO COMPLETE APA
MEDIAN NUMBER OF MONTHS

1991 | 1992 | 1993 | 1994| 1995 1996 1997 1998 1999
Median number of months
to complete the following
categories of APAs:
Unilateral-New - 14.0 11.0 15.5 13.0 17.0 22.5 14.0 20.0
Unilateral-Renewal - - - - 19.0 9.0 6.0 17.0 10.5
Unilateral-Combined - 14.0 11.0 15.5 15.0 12.5 18.0 15/0 14.0
Bi/Multilateral-New 22.0 17.5 31.0 30.0 22.0 23.5 20.( 31.0 33.0
Bi/Multilateral-Renewal - - - - 30.0 28.0 47.5 16.0 31.0
Bi/Multilateral-Combined 22.0 17.5 31.0 30.0 22.0 24.0 20.0 300 33.0

AVERAGE NUMBER OF MONTHS

1991 | 1992 | 1993 | 1994 | 1995  199¢ 199 1998 1999
Average number of months
to complete the following
categories of APAs:
Unilateral-New - 11.7 13.0 14.0 15.8 16.8 21.0 16.1 22.8
Unilateral-Renewal - - - - 19.0 8.3 6.3 17.0 10.6
Unilateral-Combined - 11.7 13.0 14.0 15.9 15.¢ 18. 16.2 18.9
Bi/Multilateral-New 22.0 19.7 31.0 26.0 19.6 24.6 22.9 345 354
Bi/Multilateral-Renewal - - - - 30.0 28.0 47.5 19.0 32.7
Bi/Multilateral-Combined 22.0 19.7 31.0 26.0 20.9 24.51) 24, 316 34.9

5 One APA was canceled during 1998 due to taxpayer changing its way of doing business.
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TABLE 5
APA PROGRAM STATISTICS — PENDING REQUESTS

Total Pending requests for APAs: 187
Pending Unilateral 51
Pending Bilateral 136

Pending requests for new APAs:

Unilateral 35
Bilateral 106

Pending requests for renewal APAS:

Unilateral 16
Bilateral 30
TABLE 6

APA PROGRAM STATISTICS — INDUSTRIES COVERED

Industry

Number of APAs That
Involve This Industr§

Financial institutions and products

36

Computer hardware, components, and related products, and computer software

Chemicals and related products (industrial, pharmaceutical, cosmetics)

Transportation equipment

26

Electrical equipment and components (excluding computers and consumer electronics)

Food, beverages, and related products

16

Consumer electronics (excluding computers)

16

Engineering, research, consulting, accounting, management, legal, real estate,
subscription, and related services

13

Metal and metal products (excluding machinery)

12

Petroleum refining and related industries

Textile mill and apparel products

Industrial and commercial machinery

Jewelry, sporting equipment, and toys

Transportation services

gajo o ||

Lumber, wood, paper, and related products

Telecommunications equipment, components, and services

General merchandise and food stores

Construction services; construction, ground moving, and mining equipment

Printing, publishing, and related industries

Marketing, customer support, and employee recruiting services

(%)

Other

10

32

25

6 This and other tables following will not necessarily total to 231, the number of APAs issued; for example, in this tabieén@hiPAs covering the listed

industries totals more than 231 because many APAs cover more than one industry.
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RELATIONSHIPS BETWEEN RELATED ORGANIZATIONS,
TRADES, OR BUSINESSES
(Section 521(b)(2)(D)(i))

The natures of the relationships between the related organizations, trades, or businesses covered by existing APAs iare set fort
Table 7 below:

TABLE 7
NATURE OF RELATIONSHIPS BETWEEN RELATED ENTITIES

Relationship Number of APAs

That Involve

This Relationship
U.S. parent, foreign subsidiary(ies) 91
Foreign parent, U.S. subsidiary(ies) 90
Sister companies 22
U.S. company and foreign branches 8
Foreign company and U.S. branch 27
Partnership 2
U.S. Parent, U.S. Possessions subsidiary 1

COVERED TRANSACTIONS

(Section 521(b)(2)(D)(ii))
The controlled transactions covered by existing APAs are set forth in Table 8 below:

TABLE 8
TYPES OF COVERED TRANSACTIONS

Transaction Type Number of APAs

That Involve

This Type
Sale of tangible property into the United States 91
Sale of tangible property from the United States a7
Use of intangible property by a U.S. entity 25
Use of intangible property by a foreign entity 39
Performance of services by a U.S. entity 45
Performance of services by a foreign entity 66
R&D cost sharing - U.S. parent 6
R&D cost sharing - foreign parent 8
Financial products - U.S. parent 2
Financial products - foreign parent 5
Financial products - U.S. branch of foreign company 24
Financial products - foreign branch of U.S. company 9
Commodity trading on globally integrated basis 2
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BUSINESS FUNCTIONS an essential factor in evaluating the relia- There are a variety of ways in which

PERFORMED AND bility of the TPM (including the selection this issue has been treated in APAs. In the
RISKS ASSUMED, INCLUDING of comparables), the APA evaluationvast majority of cases no adjustment has
CURRENCY RISK process has also involved consideration dfeen incorporated into the APA agree-

) . . economic conditions such as the ecanent. This may be because the compara-
(Sections 521(b)(2)(D)(ii) and (xii))  nomic condition of the particular industry.bles experience similar currency expo-
The vast majority of APAs have cov- | eyajuating the functional analysissure, the tested party is assumed not to

ered transactions that involve numeroug,e Apa program has considered contradsear any of the currency risk, the currency
business functions and risks. For inga| terms between the controlled partiefiuctuations have not been material, or the
stance, with respect to functions, compas,q the consistency of the conduct of theaxpayer is able to pass through substan-
nies that manufacture products have typaies with respect to the allocation ofially all of its currency risk to end users.
cally ~conducted research —andigy per the Section 482 regulations, thin certain APAs a critical assumption has
development, engaged in product desigRpa program also has given considerabeen inserted that requires the parties to
and engineering, manufactured the prodioy, 16 the ability of controlled parties torenegotiate the agreement in the event
uct, marketed and distributed the product, g osses that might be expected tthat exchange rate fluctuations exceed
and performed support functions such ag.cr as the result of the assumption of @ertain parameters.
legal, finance, and human resources sefigy  Another relevant factor considered Two types of currency adjustments
vices. Regarding risks, companies hav§ eyajuating the functional analysis is thdiave been employed in APAs. Both have
been subject to market risks, R&D riskSgyient to which each controlled party exbeen employed in conjunction with the
financial risks, credit and collection riskS,grcises managerial or operational contraiomparable profits method (“CPM”).
product liability risks, and general busi-o,er the business activities that directlyThe first type of adjustment specifies that,
ness risks. In the APA evaluation procesgfence the amount of income or loss refor a given percentage change in the ex-
a significant amount of time and effort isyjizeq. The Section 482 Regulations posithange rate, the tested party’s gross mar-
devoted to understanding how the funCy4¢ parties at arm's length will ordinarilygin will be adjusted by a percentage that
tions and risks are allocated amongst thg. 51 5 greater share of those risks ovés less than the percentage change in the
controlled group of companies that argich they have relatively more control. exchange rate. The second type of adjust-
party to the covered transactions. In some cases it has been necessaryrent has provided a band of exchange
In their APA proposals taxpayers argmpjoy special adjustments that quantifyate movements for which no adjustment
required to provide a functional analysiSgifterences in functions, risks, and marwould be made. For exchange rate move-
The functional analysis identifies the COge(s petween the tested party or transaments outside of the no adjustment band,
nomic activities performed, the assets Mjong and comparables. The question dhe operating margin of the tested party is
ployed, the economic costs incurred, angneather and how to adjust for currencyadjusted based upon the extent of the ex-
the risks assumed by each of the cofygy exposure has been an area of particohange rate fluctuation. Both of these ap-
trolled parties. The importance of thqar jnterest in APAs. Although there areproaches have generally called for posi-
functional analysis derives from the fackeyera) types of currency risk (e.g., trangive or negative adjustments depending on
that economic theory posits that there is g.ional, translation, and economic), ecowhether a currency appreciates or depre-
positive relationship between risk and xaomic currency risk has been the area aiates against the dollar.

pected return and that different function$, aatest discussion. Economic currency

provide different value and have differen?isk represents the risk that companies RELATED ORGANIZATIONS,
opportunity costs associated with them. It . \r when their input costs are denomi-1 RADES, OR BUSINESSES WHOSE
is important that the functional analysig,zieq in a currency that is different tharr RICES OR RESULTS ARE TESTED
go beyond simply categorizing the testeg, o of their competitors. For example, if TODETERMINE COMPLIANCE

party as, say, a distributor. It should prog foreign multinational manufactures WITH APA TPMs

vide more specific information since, inyroqyct in its home country for distribu- (Section 521(b)(2)(D)iii)
the example ofdlstr!blj_tors, not gll distrib+ion into the United States then the com- The related organizations, trades, of
u.tc;rs undertake similar functions and,any's competitive position is eroded,  sinesses whose prices or results are
MISKS. (strengthened) if the home country’s cur : : -
; ; fested to determine compliance with
Thus, the functional analysis has beepncy ‘anpreciates (depreciates) relative ¥PMs prescribed in existingpAPAs are set
critical in determining the TPM (includ- 1o J 5. dollar, assuming that the fifM'Sgrih in Table 9 below:

ing the selection of comparables). Alqompetitors face U.S. dollar based costs.

though functional comparability has been
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TABLE 9
RELATED ORGANIZATIONS, TRADES OR BUSINESSES WHOSE PRICES OR

RESULTS ARE TESTED
Type of Organization Number of APAs
That Involve This
Type
U.S. distributor 83
Foreign distributor 35
U.S. manufacturer 46
Foreign manufacturer 45
U.S. provider of services 46
Foreign provider of services 50
U.S. participant in cost sharing arrangement 14
Foreign participant in cost sharing arrangement 14
U.S. licensor of intangible property 14
Foreign licensor of intangible property 12
U.S. licensee of intangible property 23
Foreign licensee of intangible property 33
U.S. dealer in financial products 30
Foreign dealer in financial products 22
U.S. dealer in commodities 2
Foreign dealer in commodities 2
Publisher and web site operator 1

With some TPMs, only the results oftested. For provision of services undebles paid between the related parties is
one party are tested. With the resale pridReg. § 1.482-2(b), typically only thetested. With profit split methods under
method under Reg. § 1.482-3(c), only thprovider of services is tested. With som®&eg. § 1.482—6, and for financial products
distributor’s gross margin is tested. WitiTPMs, the prices or results of both partiesases under Prop. Reg. § 1.482-8, the
the cost plus method under Reg. &re tested. For example, with the compaplit of profits between the related parties
1.482-3(d), only the manufacturer’'srable uncontrolled price method undeis tested in light of each party’s contribu-
markup on costs is tested. With the conReg. § 1.482-3(b), the price charged beaions. With cost sharing under Reg. §
parable profits method under Reg. $ween the related parties is tested. Sim#82-7, the parties’ sharing of costs is
1.482-5, one party’s profitability (nor-larly, with the comparable uncontrolledtested in light of the parties’ reasonably
mally that of the simpler party, with no ortransaction method under Reg. &nticipated benefits.
fewer pertinent intangible assets) i4.482-4(c), the compensation for intangi-

TPMs AND THE CIRCUMSTANCES LEADING TO THE USE OF THOSE TPMs
(Section 521(b)(2)(D)(iv))
The TPMs used in existing APAs are set forth in Tables 10-14 below:

TABLE 10
TPMs USED FOR TRANSFERS OF TANGIBLE AND INTANGIBLE PROPERTY

TPM Number of APAs
That Involve This
TPM

Comparable Uncontrolled Price (CUP) (tangible property only) 7

CUP based on reference to published market data 2

Comparable Uncontrolled Transaction (CUT) (intangible property only) 12

Resale Price (tangible property only) 10

Cost Plus (tangible property only) 10
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Comparable Profits Method (CPM): PLI is operating margin 57
Comparable Profits Method (CPM): PLI is gross margin 12
Comparable Profits Method (CPM): PLI is return on assets or capital employed 1

Comparable Profits Method (CPM): PLI is Berry ratio (markup on SG&A)

13

Comparable Profits Method (CPM): PLI is a markup on costs (normally total costs)

Commission computed as percentage of sales minus expenses reimbursed by related supplie

=

Operating income point that depends on sales change and on internal management measure,

of profitability 2
Comparable Profit Split 1
Residual Profit Split 14

For globally integrated commaodity trading, profit split by formula based on compensation and

commodity positions 2
Other Profit Split 8
Profit set to sum of a certain return on assets and a certain operating margin; this method combined

with an other profit split 1
Agreed royalty (fixed rate) 7
Agreed royalty (rate varies with operating margin) 2
Agreed royalty (rate varies with ratio of R&D to sales) 1
Taxpayer’s worldwide royalty schedule justified by CPM analysis 1
R&D cost sharing amount plus a percentage of sales 1

TABLE 11
TPMs USED FOR SERVICES

TPM

Number of APAs
That Involve This
TPM

Charge-out of cost with no markup 17
Charge-out of cost with markup 41
Commission as percentage of sales 2
Markup on costs, but R&D expenses limited to certain percentage of sales
Asset-proportionate share of system-wide return on assets, but limited to certain range of
markup on costs 1
Profit is the sum of a markup on costs, a percentage of sales of patented products resulting
from contract R&D performed by tested party, and other factors 1
For real estate management, fee is percentage of rents plus percentage of total value of new|
leases, but not less than a certain markup on costs 1
Dollar cap on management fee 1
Profit split using five-factor formula 1
Profit split, subject to a floor on operating margin 1
TABLE 12
TPMs USED FOR FINANCIAL PRODUCTS
TPM Number of APAs
That Involve
This TPM
Profit split under Notice 94-40/Prop. Reg. 1.482-8 20
Residual profit split 2
Interbranch allocatiore(g, foreign exchange separate enterprise) 18
Market-based commission 2

Taxpayer’s internal allocation system

1
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TABLE 13
TPMs USED FOR CONTRIBUTIONS TO COST SHARING ARRANGEMENTS

Cost Allocated By Number of APAs
Using This
Allocation

Sales 7

Sales and production costs 2

Sales and profit 2

Profit 2

Raw material costs 1

TABLE 14
TPMs USED FOR COST SHARING BUY-IN PAYMENTS

TPM Number of APAs
That Involve This
TPM

Capitalized R&D 2

The sum of two payments, one based on capitalized R&D and the other based on a residual

profit split analysis 2

Market capitalization 1

Residual profit split with comparable acquisitions check 1

DISCUSSION vices, providing that services ordinarilytween unrelated parties provide the most

. should bear an arm’s length charge, anabjective basis for determining an arm’s

In general, the TPMs set out in Tableg, ¢ in certain circumstances an arm’ength price. Reg. § 1.482-1(c)(2). In
10-14 above track the methods specifieflqih charge may be deemed to be traich cases, reliability is a function of the
in the Regulations. Reg. § 1.482-3(8)ost of providing the services. Finallydegree of comparability between the con-
provides the following methods to deterpeq g 1.482-7 provides rules for qualitrolled transactions or taxpayers and the
mine income with respect to a transfer ofieq cost-sharing arrangements undesncontrolled comparable transactions or
tangible property: the comparable unconghich the parties agree to share the cogtarties, and the quality of the data and as-
trolled price ("CUP") method (Reg. 8 ot gevelopment of intangibles in proporsumptions used in the analysis. Reg. §
1.482-3(b)); the resale price methogy, (o their shares of reasonably antici1.482-1(c)(2). Factors affecting compa-
(Reg. § 1.482-3(c)); the cost plus methotﬂated benefits from their use of the intanrability include the industry involved, the
(Reg. § 1.482-3(d)); the comparable profyihes assigned to them under théunctions performed, the risks assumed,
its method ("CPM") (Reg. § 1.482-5); 3yreement. APAs dealing with such costontractual terms, the relevant market and
and the profit split method (Reg. Sgharing agreements deal with both thearket level, and other considerations.
1.482-6). Reg. § 1.482-4 provides thgethod of allocating costs among the paReg. § 1.482-1(d)(3). See also the dis-
following methods to determine iNCOME&jes and the determination of the amourtussion of comparables below.
with respect to a transfer of intangiblest he «buy-in” payment due in the case of These principles are central to the eval-
property: the comparable uncontrolleq, eeyisting intangibles transferred as a reration of an APA case by the APA Team.
transaction ("“CUT") method (Reg. 81t of entering into the cost sharingTypically, the Team will determine the
1.482-4(c)); CPM; and profit split. In ad-54reement. relevant facts of the case; once the facts
dition, with respect to both tangibles and “ynqer the Regulations, there is no stricare determined, the Team will focus on
intangibles, methods not specified iigrarchy of methods, nor is one methodetermining the appropriate TPM by
these sections may be used if they providg, .| sively applicable to a given type ofdentifying comparable uncontrolled data,
a more reliable result; such methods arg,nsaction, while a different methoddetermining the degree of comparability
referred to as “unspecified methods.” 14,14 pe exclusively applicable to a dif-of such data, making such adjustments
addition to these methods, the Regulggent type of transaction. Instead, théeither to the taxpayer’s or tested party’s
tions provide for pricing methods applicageqylations prescribe a more flexiblalata or to the comparables) as are neces-
ble to transactions other than the transfef g5t method” approach. The bessary to make the data more comparable
of tangible or intangible property. Reg. §nethod is the method that provides thénd thus more reliable), and determining
1.482-2(a) provides rules concerning thg,,; refiable measure of an arm’s lengttvhich TPM would be most reliable, and
proper treatment of loans or advances besgit. Reg. § 1.482-1(c)(1). Usuallythus the best method, in light of the avail-

tween controlled taxpayers. Reg. §ata hased on results of transactions bable data.
1.482-2(b) deals with provision of ser-
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This in essence is the function pergeneral guidance could be issued. payer’s pre-royalty results would be in the
formed by the APA Team. The Team Review of Table 10 reveals that theoutine arm’s-length range. Therefore,
must evaluate each case through an appijreat majority of APA TPMs applicable tothe royalty rate adopted in these APAs in-
cation of the principles of the Regula+the transfer of tangible or intangible propereases as the licensee’s profitability in-
tions. APA cases often tend to be morerty are specified methods under the Regreases.
difficult than a typical transfer pricing ulations. The CUP method has been usedBased on the facts and circumstances
case; if the case were easy to resolveshen it has been possible under the facts the cases evaluated by the APA Pro-
there would be less need to resort to thef the cases submitted to identify uncongram, ten APAs to date have utilized a
APA process. Given this fact, and the natrolled transactions with the required destrict transactional resale price method.
ture of transfer pricing law and analysisgree of comparability between productsSimilar considerations concerning com-
the APA Team must focus on the particueontractual terms, and economic condiparability and data availability apply to
lar facts of the case and must have a cleéigns. See Reg. § 1.482-3(b)(2)(ii). Irthis method.
detailed understanding of the taxpayer'many cases data concerning external A transactional cost plus method has
business. The Team then evaluates tl@JPs was difficult to obtain; unrelatedbeen applied in ten cases as well. This
taxpayer’s functions and risks, the industaxpayers dealing in the comparable prodnethod has proved easier to apply than
try involved, market conditions, contrac-uct would ordinarily also deal in otherthe other transactional methods because
tual terms, availability of data, and all thatems as well, and it is sometimes difficulthe taxpayer’s costs are identifiable and it
other factors that are relevant under thes separate the pricing of the relevanis likely to be easier to identify function-
Regulations. Analysis of the interplay otransactions from the other results, basely comparable transactions for purposes
the facts and transfer pricing principleon publicly reported available data. Thuspf determining an appropriate arm’s
present in the case, coupled with carefuh the APA Program’s experience, theréength markup than it is to identify closely
consideration of the taxpayer’s views, alhas been a tendency to utilize internaimilar products in the case of a CUP. See
lows the Team to reach a reasoned, caseUPs. In addition, in two cases, wher®eg. § 1.482-3(d)(3)(ii). In other words,
specific application of the arm’s lengththe covered product involved a commodfor example, a manufacturer might per-
principle under Section 482. ity, publicly available market data pro-form similar functions and assume similar

Such analysis of real-life cases hasided a comparable price that could be reisks even though the product manufac-
proven a valuable way for the Service tderred to for purposes of establishing #&ured is not identical or nearly identical to
learn more about taxpayers’ businesse§UP. the taxpayer’s product.
and their concerns and difficulties in at- For similar reasons, APAs applying the The CPM is frequently applied in
tempting voluntarily to comply with their CUT method have tended to rely on interAPAs. This is because reliable public
tax obligations. This can enable the Senral transactions between the taxpayer amthta on comparable business activities of
vice to provide better and more timelyunrelated parties;e., it has often been independent companies can be more read-
guidance. At the same time, in the indifficult to identify an external CUT. For ily available than potential CUP data, and
terim, taxpayers can achieve certaintgxample, in a case dealing with a royaltgomparability of resources employed,
concerning their prospective filing obliga-for a nonroutine intangible such as dunctions, risks, and other relevant con-
tions through participation in the APAtrademark, it can be difficult to identify ansiderations is more likely to exist than
process. A good example of such synergynrelated party royalty arrangement thatomparability of product. The CPM also
between the APA Program and issuands sufficiently comparable, due to thetends to be less sensitive than other meth-
of general guidance is provided by theinique nature of the nonroutine intangiods to differences in accounting practices
proposed “global dealing” regulations (63les. To avoid these difficulties, soméetween the tested party and comparable
Fed. Reg. 11177 [REG-208299-90tases have utilized a “step royalty’companiesge.g.classification of expenses
(March 6, 1998)). The Service’s early exarrangement to determine the propeas cost of goods sold or operating ex-
perience with “global dealing” APAs wastransfer price for use of a unique intangipenses. Reg. 88 1.482-3(c)(3)(iii)(B),
described in Notice 94-40, 1994-1 C.Bble. For example, taxpayers have argued482-3(d)(3)(iii)(B). In addition, the de-
351. This Notice described the methodthat an intangible was very valuable andree of functional comparability required
ologies that had been used for a particuldnerefore a high royalty rate was approprito obtain a reliable result under the CPM
type of global dealing cases. In thesate. Because there were no exact @ generally less than required under the
cases, a global financial institution or afclosely similar comparables, it was diffi-resale price or cost plus methods, because
filiated group of companies would contin-cult to demonstrate objectively whethedifferences in functions performed often
uously trade securities and other financidghe taxpayer was correct. A sliding scaleare reflected in operating expenses, and
products on a twenty-four hour basispr step royalty, in conjunction with athus taxpayers performing different func-
with responsibility for the “book” of posi- CPM analysis, has been used to resolt®ns may have very different gross profit
tions passing from location to location insuch cases. The premise of such APAwargins but earn similar levels of operat-
accordance with the passing of normakas that, if the intangible truly had greatng profit. Reg. § 1.482-5(c)(2).
business hours in a given location. Existvalue, the taxpayer would earn higher As can be seen from Table 10, a variety
ing rules created uncertainty regarding thihnan normal return from its activities uti-of profit level indicators (“PLIS”) has
appropriate treatment of such fact patizing the intangible. Conversely, as thdeen used in connection with application
terns. APAs bridged the gap until moresalue of the intangible decreased, the taxof the CPM. The rationale for choosing
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which PLI to use in a given case turns omarked up, such as product-specific taxdhese APAs have tended to use a multi-fac-
all the factors contained in the Regulareimbursed by the purchaser. In generabr formula to represent the contribution of
tions, including availability and reliability gross margin has not been favored asvarious functions to world-wide profits.
of information, and the nature of the acPLI because the categorization of exResidual profit splits, as provided in Prop.
tivities of the tested party. For examplepenses as operating expenses or cost Rég. § 1.482—-8(e)(6), have been applied in
return on assets or return on capital engoods sold may be subject to manipulawo cases where routine functions, such as
ployed (“ROCE") may be most reliable intion, resulting in understatement of taxback office functions, were readily valued.
cases where the level of operating assedble income even where gross marginbhe residual profits were allocated on the
has a high correlation to profitability, thatare within an arm’s length range. basis of a case-specific multi-factor for-
is, where the operating assets play a The relative utility of each PLI is themula similar to that discussed in Notice
greater role in generating profits — for exsubject of much discussion and analysi84—40. In two cases, where all the intan-
ample, a manufacturer’s operating asseis each case and depends heavily on tlggbles were held in one jurisdiction and
such as property, plant, and equipmeriacts and circumstances of the particulahe other jurisdictions provided routine
could have more impact on profitabilitycase. The APA Team’s analysis will oftermarketing functions, a market-based
than a distributor’s operating assets, sinamnsider several different PLIs; if the retransactional commission was used as the
often the primary value added by a dissults tend to converge, that may providenost reliable measure of an arm’s length
tributor is based on services it providesadditional assurance that the result is relreturn for those routine services. In one
which are often less dependent on level @ble. If there is a broad divergence bezase the APA Team determined that the
operating assets. Reg. § 1.482-5(b)(4)(jween the different PLIs, the Team mayaxpayer’s internal profit allocation
The reliability of ROCE has also been dederive insight into important functional ormethod provided an arm’s length result.
pendent on the structure of the taxpayer&tructural differences between the testelsh this case, reliability was enhanced be-
assets and their similarity to those of thparty and the comparables. For exampleause this internal method was used in de-
comparables, since different asset catsuch divergence may lead to a discoverermining arm’s length payments such as
gories can have different rates of return. that the taxpayer’s indicated asset valuempensation and bonuses. Prop. Reg.

Other PLIs applied by APAs in con-are not reliable or comparable, such as ih482-8(e)(5)(iii).
junction with the CPM are various finan-the case of a largely depreciated but still A separate group of financial products
cial ratios. These include operating marvaluable asset base. cases involves U.S. or foreign branches
gin ("*OM"), Berry ratio, markup on costs, Profit split methods are used most oftenf a single taxpayer corporation that op-
and gross margin. OM is defined as therhen both sides of the controlled transaerate autonomously with respect to the
ratio of operating profit to sales. Thetions own valuable nonroutine intangi-covered transactions, for example the
Berry ratid is defined as the ratio of grossbles. If all such intangibles were ownegurchase and sale to customers of a fi-
profit to operating expenses. A Berryby only one side, the other side wouldancial product such as foreign currency.
ratio has in some cases been used whasually be the simpler party and therefordRursuant to the business profits articles of
services provided (for example, a lowits functional contribution would be morethe relevant income tax treaties, several
risk distributor providing marketing andeasily valued. Where both sides possesd?As determined the appropriate amount
distribution services) are the main sourcaonroutine intangibles for which there ar®f profits attributable to each branch
of value added by the tested party, and thed good comparables, however, a proffrom such activity by reference to the
expenses incurred for providing those sesplit method can be the most reliabldranches’ internal accounting methods.
vices are classified as operating expensesethod of establishing an arm’s lengtiThe branch results took into account all
rather than costs of goods sold. In sucgbrice. APAs have used both comparabl#ades, including interbranch and/or inter-
cases a Berry ratio is essentially a markuprofit splits and residual profit splits, asdesk trades. In order for this method to
on operating expenses. OM has beatescribed in the Regulations. In additionprovide a reliable result, however, it was
used when functions of the tested parthPAs have used as an unspecified methatecessary to ensure that all such con-
are not as closely matched with the avaibther types of profit splits; for example,trolled trades be priced on the same mar-
able comparables. Markup on costs (noen allocation of profits based on &et basis as uncontrolled trades. To test
mally total costs) has been used when theeighted allocation formula with operat-whether this was so, the branch’s con-
taxpayer’s sales are a controlled transamg assets and certain operating expensgslled trades were matched with that
tion, because it relies on an uncontrolleds factors, allocations based on the rel&dranch’s comparable uncontrolled trades
cost figure rather than on the controlledive value of contributions of the partiesmade at times close to the controlled
sales figure. This method has also beer allocations based on compensation arichdes. A statistical test would then be
used where it is common industry practicactivities similar to the Notice 94—40performed to detect pricing bias, by
to set prices by reference to costs, for eX1994—1 C.B. 351), profit split utilized in which the controlled trades might as a
ample, for contract manufacturers. Occasome financial products cases. whole be priced higher or lower than the
sionally, certain costs have not been Profit splits have also been used in ancontrolled trades. See the discussion
number of financial products APAs wheraunder “Nature of Ranges and Adjustment
. the primary income-producing functionsMechanisms” below.

Named after Professor Charles Berry, who used . R . . .
the Berry ratio when serving as an expert witness f'€ performed in more than one jurisdic- In APA cases involving a cost sharing

E.I. DuPont de Nemours & Co. v. United Stag@8  tion. As described in Notice 94-48ypra arrangement (“CSA”) under Reg. §
F.2d 445 (Ct.Cl. 1979).
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1.482-7, the APA Teams have worked3, § 5.07. Failure to meet a critical as31, 1999, include approximately 160 dif-

with the taxpayers to ensure that theumption may render an APA inappropriferent critical assumptions in addition to

arrangement in question meet the requir@te or unworkable. the model APA critical assumption noted

ments of Reg. § 1.482—7(b). In particular, A critical assumption may changeabove. Many of these critical assump-
the Team must determine that the methd@nd/or fail to materialize) due to uncontions appear in more than one APA. Most
of determining each participant’s share dfrollable changes in economic circum-of the critical assumptions reflect specific

costs is consistent with the reasonably astances, such as a fundamental and dit@rms and factors of each taxpayer in an
ticipated benefits that participant is likelymatic change in the economic conditionglaboration of the general model APA

to realize from exploitation of the intangi-of a particular industry. This type of criti- critical assumption. The critical assump-

ble that is the subject matter of the CSAcal assumption may be defined in terms dfons can be subdivided into the following

In cases where the CSA involves transfea significant variance from budgeted salesategories:

of existing technology, the Team mustolume. In addition, a critical assump- (i) operational,

also determine the appropriate “buy-in'tion may change (and/or fail to material- (i) legal,

under Reg. § 1.482-7(g)(2). Table 13e) due to a taxpayer’s actions that are  (iii) tax,

shows the methods of allocating cosinitiated for good faith business reasons, (iv) financial,

sharing payments adopted in existinguch as a change in business strategy, (v) accounting, or

APAs, and Table 14 shows the methods ahode of conducting operations, or the  (vi) economic.

determining the buy-in. These methodsessation or transfer of a business se@hese various categories of critical as-
have been adopted on a case by casent or entity covered by the APA. sumptions are discussed below.

basis, depending on the taxpayer’s facts . ) . . .
and circumstances. Effects of Critical Assumptions Operational Critical Assumptions

APAs that have dealt with provision of 1t 5 critical assumption has not been Over 100 of the critical assumptions
services have applied Reg. §net the APA may be revised by agreefall into the operational category. It is not
1.482-2(b)(3) to determine an arM’§pen; of the parties. If such agreemersurprising that this is the largest category
length charge for such services; in gefsannot pe achieved, the APA may be carf critical assumptions. APAs by their na-
eral, services have been charged out glieq I 4 critical assumption has noture are factually intensive and reflect the
cost when they were not an integral paffeen met, it requires taxpayer’s notice tepecific operations of each taxpayer and
of the business activity of either the party,,q giscussion with the Service, and poss related parties. In agreeing to a TPM
rendering the services or the recipient Qfipje competent Authority activity. Rev.in an APA, the APA Team is basing its po-
the services. In cases where the servicgg,: 9653, § 11.07. Failure of a criticasition on the facts presented and thus im-
were integral, or where it was otherwisg s mption may also provide an autoplicitly upon the assumption that those
determined that parties dealing at arm'§,avic adjustment in the TPM results.  operational facts will remain the same. In
length would not have charged out the (yitical assumption provisions are cruaddition to the general critical assumption
cost of services, the tendency has been {9, 15 the APA because a TPM isto that effect, many APAs include specific
use a cost-plus method to determine gfyemised on certain assumptions thatritical assumptions relating to important
arm's length fee. In six cases, other methy, o 15 4 particular taxpayer, its industryfactual underpinnings of the decision to
ods of determining an arm’s length feg,,q the dynamics of the economy. Critiadopt the TPM.
have been determined to be the begL| 5ssumptions provide flexibility in an  Over twenty of these operational criti-

method, as seen in Table 11. APA by recognizing the reality of changecal assumptions involve costs or ex-
CRITICAL ASSUMPTIONS in business cycles and economic circunpenses, such as how the taxpayer defines,
(Section 521(b)(2)(D)(v)) stances and their effects on varying armsomputes, allocates and apportions costs

length returns. Whether critical assumpand expenses. Also included are critical
APAs include critical assumptionstions change (and/or fail to materialize) imssumptions concerning limits on the

upon which their respective TPMs desubject to the examination process. amount and manner by which expenses
pend. Critical assumptions are objective . _ and costs can vary. An example of this
business and economic criteria that fornPeneral Critical Assumption type of critical assumption is that a U.S.
the _b.asis of a tax.pay.er's proposed TPM. | cluded in the model APA is the fol- Subsidiary’s deductions for restructqring
A critical assumption is any fact (Whetherlowing critical assumption: fees shall not exceed a stated maximum

or not within the control of the taxpayer) The pusiness activities, functions perdollar amount.

related to the taxpayer, a third party, an i%rmed, risks assumed, assets employed,SiX operational critical assumptions in-
dustry, or business and economic condinq financial [and tax] accounting method¥olve sales. These concern limits on sales
tions, the continued existence of which is 4 categories [and estimates] of TaxpaygFixeS' maximum sales amounts, projec-
material to the taxpayer’s proposed TPMgpail remain materially the same as gdions of sales and permissible sales trends
Critical assumptions might include, forg.riped in Taxpayer's request for this APA and variations. An example of this type

example, a particular mode of conducting of critical assumption is that the com-
business operations, a particular corporafi@xpayer-Specific Critical Assumptions bined sales of covered products for each
or business structure or a range of ex- APA year must be within 20% of the pre-

pected business volume. Rev. Proc. 96- | "€ APAs concluded as of Decembey;q s year.
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Three operational critical assumptiorremain in effecti(e. that such condition operating margins be outside C% to D%
involve new products. They either in-will continue to be satisfied). for the parent and the subsidiary, unless
clude or exclude new products from cov- Other critical assumptions of this na-due to valid business reasons or attribut-
erage of the APA. They also control howure involve liquidations, dissolutions,able to economic conditions beyond the
a new product will be treated. An exameustoms law changes, major regulatorpgarent’s control.
ple of this type of critical assumption ischanges, new import or export barriers
that certain new products will not be covand maintenance of a distributor agre
ered. ment in a specific form. An example of gayen critical assumptions involve

Five operational critical assumptionghis type of critical assumption is that CUSaccounting methods or practices. These
involve permissible variations in itemstoms duties on imported covered products, .| de assumptions regarding the use
other than sales or expenses. These ishall not increase or decrease by somg generally accepted accounting princi-
clude how new or disposed of affiliatesstated parameter. ples, favorable certified opinions, mark
are treated, to what extent inventories can Others involve which controlled entity ; m’arket accounting consistenC)'/ of ac-
fluctuate, or to what extent covered purhas title to inventory and productioncouming computatio'ns for all related
chases can be imported finished productsquipment, or which controlled entity isparties methods of accounting for for-
An example of this type of critical as-required to maintain guarantees, Walaign cu’rrency gains and losses, and un-
sumption is that the share of coveredanties, or product liability. An examplechanged methods for both finar;cial and
products that are imported finished goodsf this type of critical assumption is that g, accounting. An example of this type
can vary by X% from the historical baseparent corporation must maintain existing¢ «ritical assumption is that manufac-
line share percentage of imported finisheduarantees for all liabilities of its SUb'turing costs must be computed in the
goods. sidiary, including its debt and product lia-s3 e manner by U.S. and foreign mem-

The largest number (over 60) of operability guarantees. bers of an affiliated group.
tional critical assumptions involve limits » )
on change. These critical assumption&X Critical Assumptions Economic Critical Assumptions
state in a specific way that the followlng Eleven critical assumptions involve tax
items remain substantially the same: CUgsges. These issues include estimated t
tomers, fhroglucts, ”tSkS’ _fu_nchor:_s,_ buSifapility, period of limitation on assess-
ness methods, assets, pricing policies, a; P -~

» Pricing p , H1ent,. tax effect of specified expensesyies and changes in interest rates. They
sence of catastrophic events, busme%urcm of income. Subpart F income ) ) !
9 = P i also include assumptions that there will
structure, presence and effect of a coglermanent establishment, foreign ta Py -

; ; ralienit s ! “iih 9 fot be significant changes in market con-
sharing agreement, functional currency, et jimitation, increasing coverage toyi:: o
operating assets, presence or absence e g COVErage itions, technology, product liability,
operaling P _ dther controlled foreign corporations, th - - 5

c v ] eproduct design, process design, and mar
intangible assets, intangible asset owneLyijity to change a specified tax election X :
hi ties to th i ity 1o chang P 0Nkt share. An example of this type of crit-
Ship, parties 1o the agreement, lICENSER,iity 1o file for a refund, and a condition; —_
agreementsi Speciﬁc personneL |Ocati08f b fl t S t losi ical aSSUmptlon is that there shall not be
subsequently entering Into a closiNGn ynexpected economic development

Accounting Critical Assumptions

Eight critical assumptions involve eco-
fi8mic and financial conditions. These
include assumptions regarding interest

percentages. An example of this type Ghat the period of limitation on assesss: roduct
critical assumption is that the location of &,ants shall be kept open for all APA yearg :
particular key executive may not change.niji such period expires for the last APA SOURCES OF COMPARABLES,

. Other operational critical assumptiong,ear ynder U.S. tax law. COMPARABLE SELECTION
involve annual review of functions, dates CRITERIA. AND NATURE OF
of transfer of property, and maintenancé&inancial Critical Assumptions ADJU’STMENTS TO

of records. An example of this type of COMPARABLES AND TESTED

critical assumption is that the gross profit Eighteen types of critical assumption

; P ; PARTIES
from certain transactions will be recorded® financial in nature. These involve - -
in a regularly compiled database. limitations on system loss, intangible (Sections 531@(2)('3)(")’ (vi)
profit projections, buy-in payments, lack and (vii)

Legal Critical Assumptions of currency risk, and valid business rea- At the core of most APAs are compara-
B S son for debt. Also included in this cateP!€S- The APA program works closely
Fourteen critical assumptions mvoIvegory are a number of requirements foWith taxpayers to find the best and most
legal issues. They include whether fhaintaining various financial ratios sucHeliable comparables for each covered
competent authority agreement is condisg profit splits, Berry ratios, Operatingtransaction. In some cases, CUPs or
tioned, canceled or has an effect on ro'brofit margins, and gross profit margins,CUTs can be identified, with the attendant
back years (prior years not covered by thgiinin prescribed ranges or within limits Product- or intangible-specific analysis of
APA). An example is that the competenp, example of this type of critical as-Comparability and reliability. In other
authorities’ mutual agreement, which issumption is that the TPM may not yield £25€S comparable business activities of
conditioned on the system profit remain—gross margin outside A% to B% for a conindependent companies are utilized in ap-
ing above a specified minimum level, willy, 5o subsidiary, nor may the combined!Ying the CPM or residual profit split
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methods. In the APA Program’s experitested party have been eliminate&earching for Comparables
ence, CUPs and CUTs have been mo#trough the use of quantitative and qual- )
often derived from internal transactions oftative analysesj.e., quantitative COmparables used in APAs can be U.S.
the taxpayer. But other cases have utscreens and business description®' foreign companies. This depends, of
lized third party CUPs or CUTs from ex-Then, based on a review of available de0urse, on the relevant market, the type
ternal transactions. scriptive and financial data, a set off fransaction being evaluated and the re-
For profit-based methods where comeomparable companies or transaction!ts Of the functional and risk analyses.
parable business activities or functionbas been finalized. The comparability 9eneral, comparables have been lo-
of independent companies are soughof the finalized set has then been erfated by searching a variety of databases
the APA Program typically has applied chanced through the application of adWhich provide data on U.S. publicly-
three-part process. First, a pool of poustments. These steps of identifyingr@de€d companies and on a combination
tential comparables has been identifiedotential comparables, selecting compd2f Public and private non-U.S. compa-
through broad searches. From this poofables from the pool, and adjusting th&i€S: Table 15 summarizes some of the
companies having transactions that areomparables, are discussed in turfommon databases that have been used

clearly not comparable to those of théelow. for existing APAs.
TABLE 15
COMPARABLES DATABASES USED IN APA ANALYSES
VENDOR DATABASE* COVERAGE
Bureau van Dijk Amadeus European companies
Jade Japanese companies
Fame U.K. companies
Disclosure SEC U.S. public companies
(primarily)
CanCorp Canadian companies
Worldscope Global companies
Moody’s Domestic U.S. public companies
International Non-U.S. companies
Standard & Poor’s Compustat (Research Insight U.S. & Canadian public
North America) companies (primarily)
Global Vantage (Research Non-U.S. companies
Insight Global)

* Many vendors now package their data with more than one type of access software. This table shows the major databasgardithoh rfront-end” software
used to access them. In addition, it does not show other vendors who package existing databases together in products.

Although comparables were most ofteffiers. Then, the pool has been refinetitative screens to select comparables,
identified from the databases cited aboveising a variety of selection criteria spewithout also analyzing descriptive infor-
in some cases comparables were fourdfic to the transaction or entity beingmation about the companies, has not gen-
from other sources. Chief among thisested and the transfer pricing methodrally been acceptable APA practice.
group are comparables derived internallpeing used. Rather, companies have been accepted or
from taxpayer transactions with third par- The databases listed above in Table Ifgjected as comparables based on a com-
ties. In just over 10 percent of all APAsallow for searches by industrial classificabination of screens, business descriptions,
there were transactions that were evaldion (generally, U.S. Standard Industriabnd other information found in a com-
ated with reference to internal comparabl€lassification (“SIC”)), by keywords, or pany’s Annual Report to shareholders and
uncontrolled transactions. Also used in ay both. These searches can yield a nurfiings with the U.S. Securities and Ex-
few cases was information available fronber of companies whose business activéhange Commission (“SECB).
trade publications in specific industriesties may or may not be even remotely In virtually all cases, business activities
and comparables derived from taxpayesomparable to those of the entity beingre required to meet certain basic compa-
information on competitors. tested. Therefore, so called “compararability criteria to be considered compara-
bles” based solely on SIC or keyworddles. Functions, risks, economic condi-
searches are almost never used in APAs.

Initial pools of potential comparables Rather, pools of initially identified
have been generally derived from th&OMpanies are examined closely. This € while the framework is the same for searches for

; ; mination consists of a combination oU.S. and non-U.S. comparables, there is generally
df'itat_)ases S_hown in Table 15 using a quﬁhantitative screens and qualitative eval/€SS descriptive information publicly available for
bination of industry and keyword identi-4 q non-U.S. companies. Therefore, selection criteria

ations. The application of multiple quan-can be more general for non-U.S. searches.
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tions, and the property (product or intaneerns that companies in financial distresdetermine whether a company undertakes
gible) and services associated with theften have experienced unusual circuma significant marketing and distribution
transaction must be comparable. Detestances that would render them not confunction. This has been used in circum-
mining comparability can be difficult — parable to the entity being tested. Thess#ances when complete descriptive infor-
the goal has been to use comparability crériteria include: operating losses in anation about a company’s functions was
teria restrictive enough to eliminate comgiven number of years, an unfavorabl@ot available.

panies that are not comparable, but yetuditor’s opinion, or bankruptcy. o

not so restrictive as to have no compara- As the transfer pricing regulations staté\diusting Comparables

bles remaining. The APA Program norin Reg. § 1.482-1(d)(3)((v), the importance atter the comparables have been se-
mally has begun with relatively strictof product comparability depends on th?ected, the regulations require that “[ilf
comparability criteria and then has retransfer pricing method being used. IBhare are material differences between the
laxed them slightly if necessary to derivaising methods that rely on the identificagntrolled and uncontrolled transactions,
a pool of comparables. tion of comparable independent Compa”ieﬁdjustments must be made if the effect of

The APA Program has applied a combithe APA Program has generally required -, gifferences on prices or profits can
nation of criteria to determine comparatess product comparability than when usingq 4scertained with sufficient accuracy to
bility of economic conditions. Specifi- methods that rely on comparable uNcoNmprove the reliability of the results.”
cally, it frequently has combined “samerolled prices and licensing transactionsReg. § 1.482-1(d)(2). In almost all cases
industry” criterion with criteria focusing Nonetheless, product comparability, as d‘?ﬁvolving income-statement-based profit
on the level of market served, the matutermined from publicly available corporate g, e| indicators (
rity of the company (minimum or maxi- information, has been used as a Selec“%‘tensity" or “balance sheet” adjustments
mum number of years of operation)riterion when possible. for factors that have generally agreed-
and/or the geographic market served An additional important class of selec-upon effects on profits have been carried
(minimum or maximum percentage oftion criteria is that which relates to the deg 1 |n addition, in specific cases, addi-
sales in a geographic area and/or percenmelopment and ownership of intangiblg;y4 adjustments have been performed
age of government sales.) property. In many cases in which the eny, improve reliability.

In addition, the APA Program has gentity being tested is a manufacturer, several Tha most common asset intensity ad-
erally required the potential comparablesriteria have been used to ensure, for ®Xistments used in APAs include adjust-
to have complete financial data availablample, that if the controlled entity doe$,,ants for differences in accounts receiv-
for a specified period of time. Sometimesiot own significant manufacturing intan-aue, inventories, and accounts payable.
this has been three years, but it can lgbles or conduct research and developp practice, when data has been available,
more or less, depending on the circumment (“R&D”), neither will the compara- ,,st APAs have included these adjust-
stances of the controlled transactiorbles. These selection criteria hav‘?nents, regardless of whether or not their
Using a shorter period might result in thencluded determining the importance Otgact is material. Further, while there is
inclusion of companies in different stagepatents in a company or screening fog single standard adjustment mecha-
of economic development or use of atypiR&D expenditures as a percentage 0r§ism, the different methodologies used
cal years of a company subject to cyclicadales or costs. Another criterion used if5ye tended to achieve similar results.
fluctuations in business conditions. some cases has been a comparison of therpo apa Program has required that

Beyond these criteria and screenbook and market values of a companygata must be compared on a first-in first-
which are most often applied, many covthis can be another indicator of intangible, (“FIFO") accounting basis. Although
ered transactions have been tested witlalue. Again, quantitative screens relategh, - ncial statements may be prepared on a
comparables that have been chosen usitg identifying comparables with signifi- |5st.in first-out (“LIFO") basis, cross-
additional criteria and/or screens. Theseant intangible property generally havecompany comparisons are less meaning-
include sales level criteria and tests for fibeen used in conjunction with an undefs,| \when one or more companies use
nancial distress and product comparabiktanding of the comparable derived from |rq inventory accounting methods.
ity. publicly available business information. This adjustment directly affects costs of

These common selection criteria and Selection criteria relating to asset COMg00ds sold and inventories, and therefore
screens have been used to increase tharability and operating expense compasseacts both profitability measures and in-
overall comparability of a group of com-rability have also been used at times. entory adjustments.
panies and as a basis for further researdftreen of property, plant, and equipment o aApA Program has required adjust-
The sales level screen, for example, h{$PP&E”) as a percentage of sales or assents for receivables, inventory, and
been used to remove companies that, dsets, combined with a reading of a COMsayables based on the principle that hold-
to their size, might face fundamentallypany’s SEC filings, has been used to helmg assets such as receivables and inven-
different economic conditions from thoseensure that distributors (generally Iowe{Ory is a cost to the entity holding them
of the entity or transaction being tested. PP&E) were not compared with manufac

In addition, many APA analyses haveurers (generally higher PP&E), regardg, ¢ (those on either side of a transaction
incorporated some form of selection criteless of their SIC classification. Similarly, it the entity holding the assets). Such
ria related to removing companies experia test involving the ratio of operating ex-

A o . adjustments are based on the assumption
encing “financial distress” due to con-penses to sales or total costs has helpediifi; the cost of holding these assets is

“PLIs"), certain “asset

and a benefit to customers and/or suppli-
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equal to their carrying cost. Converselythan a rate (i) should be used in the adjudierences in other balance sheet items, op-
the holding of accounts payable is considnents for receivables and payables. erating expenses, R&D, or currency
ered to be a benefit to the entity holding Less frequently seen but still poten+isk.1! In rare or singular cases, there also
them, in that they are a source of funddially important in some cases is the adhave been adjustments for start-up costs,
This benefit has generally been assumgdstment for differences in relative levelscost of capital variations, non-routine in-
to be equal to the cost of funds. of PP&E between a tested entity and theangibles, sales shocks, manufacturing
To compare the profits of two entitiescomparables. Ideally, comparables anfiinctions, and product liability. These ad-
with different relative levels of receiv- the entity being tested will have fairlyjustments have been evaluated on a case
ables, inventory, or payables, the APAimilar relative levels of PP&E, sinceby case basis and made only when doing
Program has estimated the carrying cosisajor differences can be a sign of fundaso improved the reliability of the results.
of each item and adjusted profits accordnentally different functions and risks. InFinally, accounting adjustments, such as re-
ingly. Although somewhat different for- other cases, however, differences in relalassifying items from cost of goods sold to
mulas have been used in specific APAive levels of PP&E can indicate more obperating expenses, for example, have also
cases, Appendix B presents one set of foa-buy-or-lease difference, variations in thbeen made when warranted to increase reli-
mulas used in many APAs.Underlying age of assets, or capital-labor choiceability. Often, data has not been available
these formulas are the notions that (1) batather than any functional difference befor both the controlled and uncontrolled
ance sheet items should be expressed tagen the companies. In these cases, adansactions in sufficient detail to allow for
mid-year averages, (2) formulas shoulgustments similar to those for receivableghese types of adjustments.
try to avoid using data items that arénventories, and payables have been
being tested by the transfer pricingnade. The PP&E adjustment has, how- NATURE OF RANGES AND
method (for example, if sales are conever, been made using a longer term inter- AD‘J,USTMENT MECHANISMS,
trolled, then the denominator of the balest rate than the short term rates used for(S€ctions 521(b)(2)(D)(viii) and (ix))
ance sheet ratio should not be sales) (3)iae other balance sheet adjustments. The types of ranges used in existing
short term interest rate should be used, Additional adjustments, used much\PAS are setforth in Table 16 below:
and (4) an interest factor (i/(1+f)rather more infrequently, include those for dif-

TABLE 16
TYPES OF RANGES

Type of Range Number of APAs

That Involve

This Type
Full range 5
Interquartile range 41
Interquartile range recomputed after Tukey filter 5
Agreed range 11
Floor (result must be no less than x) 20
Ceiling (result must be no more than x) 4
Specific result 144
Financial products - statistical confidence interval to test for internal CUP 16

DISCUSSION able results,” called the “arm’s |engthRegu|ation51,3 then under Reg. §

range.” A taxpayer whose results falli.482-1(e)(2)(iii)(A) the arm’s length
Reg. § 1.482-1(e)(1) of the transfe(yinin the arm's length range will not berange includes the results of all of the

pricing regulations states that sometimeg pject to adjustment. comparables (from the least to the great-
a pricing method will yield "a single re- nqer Reg. § 1.482-1(e)(2)(i), such @st). However, the APA Program has only
sult that is the most reliable measure of §nge s normally derived by consideringarely identified cases meeting the re-
arm’s length result.” Sometimes, hows, et of more than one comparable uncoguirements for the full range. If the com-

ever, a method may yield "a range of religrgjieq transactiod? of similar compara- parables are of lesser quality, then under
bility and reliability. If these comparables
are of very high quality, as defined in th€_13 For such comparables, “it is likely that all mater-

9 The formulas in Appendix B do not represent the ial differences have been identified” between the

formal IRS position on adjustments. Rather, they are uncontrolled comparables and the controlled trans-
examples of adjustment mechanisms that have be action. Further, each identified difference has “a

used by the APA Program. 12 The term “transaction” here can include manydefinite and reasonably ascertainable effect on price
10 This factor may have the holding period incorpotransactions by one company, considered on zor profit, and an adjustment is made to eliminate the
rated into it. aggregate basis. See Reg. § 1.482-1(f)(2)(iv) (proeffect of each such difference.” Reg. § 1.482-

11 See above for a discussion of currency risk.  uct lines). 1(e)(2)(iii)(A).
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Reg. § 1.482-1(e)(2)(iii)(B) “the reliabil- bles may yield a range of possible arm’s Some APAs involving financial prod-
ity of the analysis must be increasedgngth royalty rates. However, as a mattarcts have employed a “statistical confi-
where it is possible to do so, by adjustingf business practice, companies typicallgence interval” to compare pricing of a
the range through application of a validix precise royalty rates in advancelarge set of controlled transactions with a
statistical method to the results of all offherefore, APAs often require a specificomparable set of uncontrolled transac-
the uncontrolled comparables.” One suctoyalty rate. tions. An example is a financial institu-
method, the “interquartile range,” is “or- APAs also have tended to adopt a poirtton with fairly autonomous branches in
dinarily . . . acceptable,” although a dif-rather than a range when applying profiseveral countries. Pursuant to the busi-
ferent statistical method “may be appliedplit methods. In a comparable profiness profits article of the applicable in-
if it provides a more reliable measure.’split under Reg. §1.482-6(c)(2), totactome tax treaties and Prop. Reg. §
The “interquartile range” is defined asprofit is split in the same ratio as the profit..482—-8(b), APAs have been executed al-
roughly, the range from the 25th to thef comparable uncontrolled parties idowing the taxpayer to allocate profits be-
75th percentile of the comparables’ resplit. Typically this method produces aween branches with reference to the
sults. (A precise definition is given inspecific ratio of profit split, although if branches’ internal accounting methods,
Reg. § 1.482-1(e)(2)(iii))(C).) In the casemore than one set of comparable partigaking into account all trades, including
of bilateral APAs, other methods for setwere used it would be possible to derive mterbranch and/or interdesk trades. In
ting a range have been agreed upon agange. In a residual profit split under Regorder for this method to provide a reliable
result of compromise negotiations be§ 1.482-6(c)(3), each party is first asfresult, however, it is necessary to ensure
tween the Competent Authorities. signed a routine return, and any residuahat all such controlled trades be priced on
A variant on the interquartile range in-profit or loss is split according to eachthe same market basis as uncontrolled
volves a “Tukey filter,” as follows. First, party’s relative contribution to pertinenttrades. To test whether this is so, a
the set of comparables is used to deriveiatangible property. As normally imple-branch’s controlled trades are matched
standard interquartile range. Then the difmented, this method has yielded a spevith that branch’s comparable uncon-
ference D between the top and bottom dfific result for both routine returns and therolled trades made at times close to the
the interquartile range is computed. Nexsplit of the residual profit, although incontrolled trades. A statistical test is per-
all comparables whose results are morgme cases it would be possible to deriiermed to detect pricing bias, by which
than a certain multiple of D (often theranges. Other methods in which a poirthe controlled trades might as a whole be
multiple 1.5 is used) outside the in+ather than a range has been used inclugeced higher or lower than the uncon-
terquartile range are discarded as “outzUP, resale price, and cost plus. Somérolled trades. This has been accom-
liers.” Finally, the reduced set of compatimes only one comparable transaction iplished by construction of a statistical
rables (without the outliers) is used taised!* yielding a specific result rather“confidence interval” (typically 95%),
compute a second interquartile rangghan a range. However, in some casesgith the tested hypothesis being that con-
which is then used as the arm’s lengtAPAs have specified a modest rangé&olled trades are priced on the same basis
range. This approach has only occasiomround the specific result, to accommoas uncontrolled trades. An adjustment is
ally been used for APAs (see Tablel6)ate changing business practices and comecessary if the results of the controlled
The Tukey filter has been used to elimiditions. trades fall outside of this confidence inter-
nate companies that were so anomalousSome APAs specify not a point or aval.
that they arguably should not have beerange, but a “floor” or a “ceiling.” When
included as comparables in the first place floor is used, the tested party’s resul
Many times, even though a set of comF_nust be greater than or e_q_ual _to SOMe par-ynder Reg. § 1.482-1(e)(3), if a tax-
parables could yield a range of resultgjcular value. When a ceiling is used, th‘faayer's results fall outside the arm’s
APAs have specified a smgle or s_pecm(tested party’s resuIF must be less than %ngth range, the Service may adjust the
result, also calleq a “point.” This ap-_equal to some particular value. Such af, o1t “to any point within the arm’s
proach was used in some APAs to avoidpproach has been used, for examplfength range.” Accordingly, an APA may
the possibility of manipulation to prod_u_cewhere the TPM is a CPM with OM_ as thepermit or require a taxpayer and its re-
a result near_the bottom of a specifiedLI and the comparable_ transactlor_1§ "§ated parties to make an adjustment after
range. For bilateral APAs, each count_rylect cgrtam current business condl_tlonﬁqe year's end to put the year's results
might be conperne_d about _the _poten_tlahat might improve. The APA reqwreqlwithin the range, or at the point, specified
for such mampula_tlon, making it easiethat the tested party’s operating margify the APA. Similarly, to enforce the
fqr_ the two countries to agree on a spe_should always be above the bottom of _thferms of an APA, the Service may make
cific result tha_n_ on a range. In manynterq_uartﬂe range, but that the operatl_nguch an adjustment. Where the APA spec-
A_PAs, the specific point has been the memargin pould go _above _t_he tqp of the iNjfies a range, the adjustment is sometimes
dian point of the set of comparables’ reterquartile range if conditions improved. ;4 the closest edge of the range, and

t Adjustments

sults. However, in some APA cases argu- sometimes to another point such as the
ments for a different point have beer— ~_median of the interquartile range. De-
made and accepted. The use of only one comparable transaction is

more likely when that transaction is an “internaP€nding on the facts of each case, such

i A_PAS have often used a point in eStal:cor_nparable_ uncontrolled transaction, that is, a trangutomatic adjustments are not always per-
lishing a royalty rate. A set of compara-:\c/g?unattgit involves one of the related parties undgpitted. Some APAS specify that if a tax-
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payer’s results fall outside the applicabl®r similar transfer pricing issue for those NATURE OF DOCUMENTATION
point or range, the APA will be cancelecearlier years) . Rollbacks, however, are not REQUIRED
or revoked. Some bilateral APAs specifjunder the jurisdiction of the APA Program, (Section 521(b)(2)(D)(xi))
that in such a case there will be a negotidut rather of the District Director bearing One significant component of any APA
tion between the Competent Authoritiesesponsibility for examination of the tax-agreement is the requirement that a tax-
involved to determine whether and tgayer. Accordingly, rollback years are nopayer demonstrate compliance with the
what extent an adjustment should bécluded in or covered by the APA, and thegreed-upon TPM or, alternatively, that
made. Some APAs permit automatic adAPA Program office has not systematicallyany adjustment required by the TPM is
justments unless the result is far outsideacked rollbacks. In some cases, the APAccurately calculated. To accomplish this
the range specified in the APA. Thus thefProgram may not be informed whether abjective, the APA agreement includes
provide flexibility and efficiency (permit- rollback of the APA methodology has beerocumentation requirements, which are
ting adjustments when normal businesapplied to back years, as that decision mdgund in Section 5 (Financial Statements
fluctuations and uncertainties push the rdse made after the APA is executed andnd APA Records) and Section 8 (Annual
sult somewhat outside the range), whilelosed by the Chief Counsel’s office. FoReport) of the model APA.
guarding against abuse of the adjustmettie future, the APA Program intends as part The APA agreement generally provides
mechanism. of IRS modernization to implement procein part that “[tjhe determination whether a
In order to conform the taxpayer’s bookslures for better coordination of rollbackgaxpayer has complied with this APA will
to these tax adjustments, the APA usuallwith the examination function. be based on its United States income tax re-
permits a “compensating adjustment” as Due to the foregoing, the APA Programturn; its financial statements as prepared in
long as certain requirements are met. Such unable to provide complete informatioraccordance with generally accepted ac-
compensating adjustments may be paid babout rollbacks in this report. In 1999 counting principles (‘GAAP’) on a consis-
tween the related parties with no intereshowever, as part of an unrelated project, titent basis (the ‘Financial Statements’); the
and the amount transferred will not be conAPA Program surveyed the Districts thatdditional records (‘APA Records’) speci-
sidered for purposes of penalties for failur@ad participated in APAs in an attempt tdied in Appendix B; and all information ref-
to pay estimated tax. determine how and to what extent rollbacksrenced in section 8 of this APA.” The
had been applied. The results of that suagreement also generally states that a “Tax-

TERM LENGTHS vey are summarized in Table 18 below: payer shall file a timely Annual Report for

(Section 521(b)(2)(D)(x)) TABLE 18 each APA Year pursuant to the rules of sec-
The various term lengths for existing tion 11.01 of Rev. Proc. 96-53.”
: . APAROLLBACKS Typically, the APArequires a taxpayer
APAs are set forth in Table 17 below: ypically, qui pay
Numberof] t© demonstrate compliance with the
TABLE 17 Cases agreed-upon TPM by providing the fol-
TERMS OF APAs lowing documents in such an annual re-
Number of APA cases as port:
Term in Years® Number of of August 23, 1999 194 1. A statement identifying all material
APAs With Cases with a rollback and differences between the Taxpayer’s
This Term number of rollback years business operations, functions per-
per case: 50 formed, risks assumed, and assets
1 2 1 year 5 employed during the APA Year and
5 11 2 years 3 the description of the Taxpayer’s
business operations as contained in
3 48 3 years 10 Taxpayer's request for this APA or,
4 48 4 years 12 if there have been no such material
5 93 5 years ) differences, a statement to that ef-
6 50 6 years 7 fect. o
2. A statement identifying all relevant
7 6 7 years 2 and material changes in the Tax-
8 3 8 years 1 payer’s accounting methods and
9 1 9 years 1 classifications from those described
0 5 16 years 1 or used in Taxpayer’s request for
Cases in which The APA this APA or, if there have been no
Section 521(b)(2)(D)(x) requires that the process facilitated a ts:f:a:nezﬁggf | changes, a statement
report on term lengths include rollback 5 I .
yerzjirs (.e. prior yea?s to which the APA tsrfgﬂzrfr?(ta ?T:(Et?\%légﬁ)zr; ’ 3. The Taxpayer's Financial State-
AN ments for the APA Year as prepared
TPM is applied in order to resolve the samewas not rolled back 11 in accordance with U.S. GAAP.

4. A financial analysis demonstrating
15 partial tax years and short full tax years are both Taxpayer’'s compliance with the
counted as full years.
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TPM including a computation of quire documentation tailored to specifipayer’s specific business or specific ac-
the TPM amount and a reconciliaindustries. For example, the nature ofounting system. For example, some
tion of the TPM amount to the fi- records kept by taxpayers engaged in th&®PAs have required a taxpayer to docu-
nancial statements. financial products business often differsnent sales from specific product lines or
5. Adescription of any failure to meetfrom that of taxpayers in other industriesto compile sales and expense data for spe-
Critical Assumptions or, if there Therefore financial products APAs wouldcific factories. In this situation, the infor-
have been no such failures, a statdrave record keeping requirements tailoreghation sought might be used to evaluate

ment to that effect. to that industry. For example, such APAshe financial results or the functions per-

6. Adescription of the reason for, andnight typically require some or all of theformed by a specific affiliate in a consoli-
financial analysis of, any Compen-following additional documents: dated group. Along the same lines, infor-
sating Adjustments with respect to (1) annual profit & loss statements ofmation regarding a company’s worldwide
the APA Year, including the means the U.S. taxpayer; ratio of R&D expenses to sales may shed
by which any such Compensating (2) summaries of currencies used tdight on the R&D functions being per-
Adjustment has been or will be sat- account for payments or alloca-formed by a domestic subsidiary as com-
isfied. tions to parent or head office; pared to a foreign parent.

7. A copy of the certified public ac- (3) leave order confirmations; Alternatively, some annual reports
countant’s opinion described in sec- (4) daily revaluation reports; have required information such as third
tion 5 of this APA for the APA  (5) historical pricing data for currencyparty royalty agreements, which would be
Year. transactions; used to support a CUT analysis, and U.S.

The documentation provisions referred (6) schedule of costs of hedging con€ustoms filings, if there is an issue re-

to above are necessary to establish tracts; and garding the inconsistent valuation of im-
whether a taxpayer has complied with the (7) historical market quotations. ported tangible property. Some APAs

agreed-upon TPM, including whether any The documents outlined above suppohtave also required a taxpayer’s business
adjustment required to bring the taxpayedransactions that are specific to financigblan or a reconciliation of financial pro-
into compliance with the TPM is accu-product APAs, such as hedging transagections with actual financial results to as-
rately calculated. Under the APA, a taxtions and the allocation of global tradingcertain whether the financial projections
payer must retain all documents requiredxpenses. that formed the basis for the TPM approx-
to be included in the annual report, as APAs covering cost sharing arrangeimated the actual financial results.

well as all work papers, records, or othements may also generate additional docu- Other types of required documents may
documents that support the informatiomentation requirements, such as requirinigclude the production of IRS Forms 5471

provided in such documents. Complianca taxpayer to provide: and 5472 (Information returns outlining

by a taxpayer with the APA documenta- (1) amendments to cost sharing otransactions between controlled parties)
tion provisions also constitutes compli- technology license agreement; and IRS Form 3115 (Information return

ance with the record maintenance require- (2) summaries of each product in-outlining changes in accounting meth-

ments of Sections 6038A and 6038C of cluded in cost sharing agreement;ods). Taxpayers may also be required to
the Internal Revenue Code with respect to (3) reconciliations of R&D costs to explain extraordinary transactions with a
the covered transactions during the APA cost sharing payments, includingforeign parent that exceed a certain dollar
term. invoices for cost sharing pay-limitation.

The documentation provisions gener- ments; The type of information described
ally require a taxpayer to submit audited (4) lists of affiliates included and ex-above is necessary in evaluating whether
financial statements for the APA Year pre- cluded in each cost sharing group;there have been changes to a taxpayer’s
pared in accordance with U.S. GAAP. (5) summaries of intangibles that eacbusiness or accounting methods that
The IRS relies on audited financial state- affiliate brings to the cost sharingcould have a material impact on the appli-
ments — as opposed to unaudited financial agreement; and cation of the TPM. Through the APA doc-
statements — because they contain an un-(6) internal documents relied upon irumentation requirements, the Service can
qualified opinion by an independent ac- calculating the annual cost sharinggnsure taxpayer compliance with the
countant that the Taxpayer’s financial payment. agreed-upon TPM or, alternatively, the

condition is fairly presented. Audited fi- These additional requirements are inneed for an accurate calculation of any
nancial statements also represent the cotended to document transactions germareljustment designed to bring a taxpayer
pany’s financial condition as it is pre-to cost sharing arrangements, includingnto compliance.

sented to shareholders and the publithe buy in and buy out payments related

Additionally, audited financial statementsto existing and work-in-progress R&D, EFFORTS TO ENSURE

prepared in accordance with GAAP enthe expenses comprising the cost pool, as COMPL'ANCE WITH APAs

sure that a taxpayer’s financial operationsell as the allocation of those expenses to (Section 521(b)(2)(F))

are reflected based on known accountindie participating members of the cost AS described a.bove; in “Nature of Doc-
principles. sharing arrangement. umentation Required,” each APA contains

In addition to the requirements identi- Finally, the documentation provisionsdocumentation provisions, based on the

fied above, APA agreements may also resf an APA can be tailored to address a ta}@cts Of that case, designed to enable the
Service to ensure compliance with the
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TPM and other terms of the APA. As part person already familiar with the case tany problems on the face of the annual re-
of these provisions, the taxpayer is rereview the report; or a request to renewort, the report is forwarded to the Dis-
quired to file an annual report demonstrathe APA to which the annual report relatesrict with examination jurisdiction over
ing compliance with the APA for eachmight be in process, in which case théhe taxpayer — typically, the District that
covered APAyear, and putting the Serviceeam leader assigned the renewal miglparticipated in the APA negotiations. The
on notice if critical assumptions havebe assigned the annual report for simildDistrict is responsible for deciding
been violated or material facts haveeasons of efficiency. whether or to what extent to audit the un-
changed. The APA Program reviews the annuatlerlying data, for example, substantiating
When the annual report is received byeport to make sure that the informatiorexpenses or reviewing allocations used by
the APA Program, it is reviewed by arequired is included in the report, and tohe taxpayer in arriving at the conclusion
member of the professional staff. Oneletermine whether the taxpayer has, athat it complied with the APA.
Team Leader has been assigned the letiet face of the report, complied with the To date, this multifunctional review
role in this review, and is responsible noterms of the APA, including proper appli-procedure has indicated that taxpayers
only for reviewing most of the annual re-cation of the TPM. For the most part, theomply with the requirements of the APA
ports received by the APA Program office APA Program does not attempt to audiin the great majority of cases. As of De-
but also for maintaining a database thdahe accuracy of the numbers contained icember 31, 1999, out of 239 annual re-
tracks the annual reports required by eache report, but will look at issues such aports that had been reviewed, the Service
APA to ensure that taxpayers are complyproper classification of expenses. If thi©vad identified proposed adjustments to
ing with their obligation to file the reportsreview determines that there is a questiolxable income with respect to fifteen
in a timely manner. At times, anotheras to whether the taxpayer is in compliAPAs. Such adjustments totaled approxi-
member of the APA staff will be responsi-ance, the APA Program (in coordinatiormately $132 million, though in some
ble for the initial review of a given annualwith the relevant District) will contact the cases these amounts have not been agreed
report, for example, the team leader whtaxpayer to discuss the issue and requestby the taxpayers.
negotiated the APA in question if the levefurther information, as necessary. If the
of complexity makes it more efficient for APA Program'’s review does not detect
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Appendix A
MODEL ADVANCE PRICING AGREEMENT

ADVANCE PRICING AGREEMENT
between
TAXPAYER
and

THE INTERNAL REVENUE SERVICE

ADVANCE PRICING AGREEMENT
between
TAXPAYER
and

THE INTERNAL REVENUE SERVICE

THIS ADVANCE PRICING AGREEMENT (“APA”) is made by and between Taxpayer and the Internal Revenue Service (“Ser-
vice”), acting through the Associate Chief Counsel (International).

WHEREAS, Taxpayer and the Service (the “Parties”) wish to establish a method for determining whether certain prices used in
international transactions involving Taxpayer are in accordance with the principles of section 482 of the Internal Revesfue Code
1986 as amended (the “Code”) and attendant Regulations and, to the extent applicable, income tax conventions to whith the Unite
States is a party;

NOW, THEREFORE, in consideration of the mutual promises contained herein, the Parties agree as follows:

1. Identifying information Taxpayer’s EIN is . [Taxpayer is included in the consolidated federal income tax return
filed by , EIN . All references to Taxpayer’s United States income tax return in this APA refer to that
consolidated return, and all references in this APA to “Taxpayer” shall refer to the consolidated return group.]

2. Covered transactionsThis APA governs the pricing of the transactions specified in Appendix A (the “Covered Transactions”).

3. Legal Effect.

3.1. Taxpayer agrees to comply with the terms and conditions of this APA, including the transfer pricing methodology (“TPM”)
that is described in Appendix A. If Taxpayer complies with the terms and conditions of this APA, then the Service wilesbt con
the application of the TPM to the Covered Transactions and will not make or propose any reallocation or adjustment under sectio
482 of the Code with respect to Taxpayer concerning the transfer prices in Covered Transactions for the years covered by this A
(the “APAYears”).

3.2. Regardless of the date on which Taxpayer filed its request for this APA, Taxpayer and the Service agree, unless otherwise
specified to the contrary in this APA, that Rev. Proc. 96-53, 1996-2 C.B. 375, and not any predecessor to Rev. Proce#6s-53, gov
the interpretation, administration, and legal effect of this APA.

3.3. If, for any APA Year, Taxpayer does not comply with the terms and conditions of this APA, then the Service may:

i. enforce the terms of this APA and propose adjustments to the income, expenses, deductions, credits, or allowances reportec
on Taxpayer’'s U.S. federal income tax return in keeping with the terms of this APA;

ii. cancel or revoke this APA pursuant to section 11.05 or 11.06 of Rev. Proc. 96-53; or

ii. revise this APA, upon agreement on revision with Taxpayer.

3.4. [This APA addresses the arm’s length nature of prices charged or received in the aggregate between Taxpayer and [name ©
foreign group], and except as explicitly provided in this APA does not address, and does not bind the Service with regmsct to, p
charged or received, or the relative amounts of income or loss realized, by particular legal entities that are membesrafrTaxpa
that are members of [foreign group]. The true taxable income of a member of an affiliated group filing a U.S. consalidated ret
shall be determined under the regulations governing consolidated rebemne.g, Treas. Reg. section 1.1502-12. Similarly, to the
extent relevant for United States tax purposes, and except as explicitly provided in this APA, the relative amounts dfdifcome o
ferent entities that are members of [foreign group] shall be determined under the arm’s length standard of section 4&2ewithout
ence to this APA.]

3.5. The Parties agree that nonfactual oral and written representations, within the meaning of sections 10.04 and 10.05 of Rev
Proc. 96-53 (including any proposals to use particular TPMs), made in conjunction with this request constitute statenmients made
compromise negotiations within the meaning of Rule 408 of the Federal Rules of Evidence.

4. Term This APA shall apply only to the APA Years, which shall include only
5. Financial Statements and APA Recordshe determination whether Taxpayer has complied with th|s APA will be based on its
United States income tax return; its financial statements as prepared in accordance with generally accepted accourgmg principl
(“GAAP”) on a consistent basis (the “Financial Statements”); the additional records (“APA Records”) specified in Appendix B; and

all information specified in section 8 of this APA. Taxpayer will not be in compliance with the TPM unless an indeperifilesht cert
public accountant renders an opinion that the Financial Statements present fairly, in all material respects, the firtamcial posi
Taxpayer and the results of its operations, in accordance with GAAP. Taxpayer agrees to maintain the Financial Stat#éR#fents and
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Records and to make them available within thirty days of a request by the Service in connection with an examination mescrib:
section 11.03 of Rev. Proc. 96-53. Compliance with this section 5 of the APA will constitute compliance with the prosions of
tions 6038A and 6038C of the Code, with respect to Covered Transactions during the APA Years.

6. Critical Assumptions The Critical Assumptions of this APA, within the meaning of section 5.07 of Rev. Proc. 96-53, are liste
in Appendix C.

7. Tax and Compensating Adjustmentis the event Taxpayer’s actual transactions did not result in compliance with the TPM de
scribed in Appendix A, Taxpayer’s taxable income must nevertheless be reported in an amount consistent with the TPM and tt
quirements of the APA, either on a timely filed original return or on an amended return. Taxpayer may make Compensating Ad
ments as described in and subject to the rules of section 11.02 of Rev. Proc. 96-53, and subject to any restrictidhs&sgi#id in

8. Annual Report Taxpayer shall file a timely Annual Report for each APA Year pursuant to the rules of section 11.01 of Re
Proc. 96-53. The Annual Report shall contain the information described in Appendix D. In connection with an examination
scribed in section 11.03 of Rev. Proc. 96-53, the District Director may request and Taxpayer shall provide additionaldatas, co
tions, data or information reasonably necessary to clarify the Annual Report or verify compliance with the APA.

9. Disclosure This APA, and the information, data, and documents related to this APA and Taxpayer’s APA request are: (1) ¢
sidered “return information” pursuant to section 6103(b)(2)(C) of the Code; and (2) not subject to public inspectiontas déwrit
termination” pursuant to section 6110(b)(1) of the Code. Pursuant to section 521 of the Tax Relief Extension Act of 1859, howe
the Secretary of the Treasury is obligated to prepare a report for public disclosure that would include certain spesifjoatydde
information concerning all APAs, including this APA, in such form as not to reveal taxpayers’ identities, trade secretpriand pro
etary or confidential business or financial information.

10. Disputes Should a dispute arise concerning the interpretation of this APA, the Parties agree to seek resolution of the dis
by the Associate Chief Counsel (International), to the extent reasonably practicable, prior to seeking alternative raspedéss. D
not related to the interpretation of this APA shall be pursued consistent with section 11.03(4) of Rev. Proc. 96-53.

11. Section Captions The section captions contained in this APA are for convenience and reference only and shall not affec
any way the interpretation or application of this APA.

12. Notice Any notices required by this APA or Rev. Proc. 96-53 shall be in writing. Taxpayer shall send notices to the Serv
at the address and in the manner prescribed in section 5.13(2) of Rev. Proc. 96-53. The Service shall send noticesdb Taxp.

13. Effective date This APA shall become binding when both Parties have executed the APA [,and the competent authorities
and the United States have executed a mutual agreement that is consistent with this APA].

14. Counterparts This APA may be executed in counterparts, with each counterpart deemed an original.

IN WITNESS WHEREOF, the Parties have executed this APA on the dates indicated below.

TAXPAYER

By: Date:
[Name of Signature]
[Title]

INTERNAL REVENUE SERVICE

By: Date:
[Name of Signature]
[Deputy] Associate Chief Counsel (International)

APPENDIX A
TRANSFER PRICING METHODOLOGY
For each APA Year:

H. Covered Transactions
The Covered Transactions for this APA consist of

l. Transfer Pricing Methodology (“TPM”).

APPENDIX B
APA RECORDS

1. All documents listed in Appendix D for inclusion in the Annual Report, as well as all documents, notes, work papes;s, recorc
or other writings that support the information provided in such documents.

2. [Insert here other records.]
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APPENDIX C
CRITICALASSUMPTIONS

1. The business activities, functions performed, risks assumed, assets employed, and financial [and tax] accountingdmethods an
classifications [and methods of estimation] of Taxpayer shall remain materially the same as described or used in Taxpayer’s
request for this APA.

2. [Insert here other Critical Assumptions.]

APPENDIX D
ANNUAL REPORT

Taxpayer shall include the following in its Annual Report for each APA Year:

1. Astatement identifying all material differences between Taxpayer’s business operations (including functions perfamed, risk
assumed and assets employed) during the APA Year and the description of the same contained in Taxpayer’s request for this
APA, or if there have been no such material differences a statement to that effect.

2. Astatement identifying all material changes in Taxpayer’s accounting methods and classifications [and methods off estimation
from those described or used in Taxpayer's request for this APA, or if there have been no such material changes a statement to
that effect.

3. The Financial Statements.

4. Afinancial analysis demonstrating Taxpayer’s compliance with the TPM.

5. Adescription of any failure to meet Critical Assumptions, or if there have been no such failures, a statement ta. that effec

6. A description of the reason for, and financial analysis of, any Compensating Adjustments with respect to the APA Year, includ
ing the means by which any such Compensating Adjustment has been or will be satisfied.

7. A copy of the certified public accountant’s opinion, described in section 5 of this APA, for the APA Year.

8. [Insert here other items to be included in Annual Report.]

Appendix B
FORMULAS FOR BALANCE SHEET ADJUSTMENTS

Definitions of Variables:

AP = average accounts payables

AR = average trade receivables, net of allowance for bad debt

cogs = cost of goods sold

INV = average inventory, stated on FIFO basis

opex = operating expenses (general, sales, administrative, and depreciation expenses)
PPE = property, plant, and equipment, net of accumulated depreciation

sales = net sales

h = average holding period, stated as a fraction of a year (for AP or AR)
i = interest rate

. = entity being tested
. = comparable
Equations:

If Cost of Goods Sold is controlled (generally, sales in denominator of PLI):

Receivables Adjustment (‘RA”): RA = {[(AR saleg x saleg] - AR } x {i/[1+(i x h )]}
Payables Adjustment (“PA”): PA = {[(AP saleg x saleg| - AP} x {i/[1+(i x h )]}
Inventory Adjustment (“IA”):  IA={[(INV,/ saleg x saleg| - INV .} X i

PP&E Adjustment (“PPEA”).  PPEA={[(PREsaleg x saleg| - PPE} x i

If Sales are controlled (generally, costs in the denominator of ¥LI):

16 Depending on the specific facts, the equations below may use cost of goods sold as shown or total costs, which is definedpex)c
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Receivables Adjustment (‘RA”): RA= {[(AR cogg) x cogg] - AR} x {i/[1+(i x h )]}
Payables Adjustment (“PA”): PA = {[(AP cogs) x cogg] - AP} x {i/[1+(i x h )]}
Inventory Adjustment (“IA"): 1A= {[(INV,/ cogg) x cogg| - INV .} X

PP&E Adjustment (“PPEA”).  PPEA = {[(PREcogs) x cogs] - PPE} X

then:
adjusted sales saleg+ RA

adjusted cogs- cogs+ PA - IA
adjusted opgx opex - PPEA

Subchapter S Subsidiaries; Cor- language, “2 I.R.B.1, which provides thaWGENCY: Internal Revenue Service

rection the” is corrected to read “2 |.R.B. 288(IRS), Treasury.
which provides that the”. ) . . .
Announcement 2000-36 2. On page 3845, column 1, the captioﬁ‘CﬂON' Correction of final regulations.

. “b. QSUB Termination” is corrected toSUMMARY: This document contains
AGENCY: Internal Revenue Service gaq <y Qsub Termination”. corrections to final regulations (T.D.
(IRS), Treasury. 8865, 2000—7 I.R.B. 589) which were
ACTION: Correction to final regulations. §1.1361-4 [Corrected] published in theFederal Registeron

SUMMARY: This document contains _3- On page 3852, column 2,Tuesday, January 25, 2000 (65 FR 3820),
corrections to final regulations (T.D.51.1361-4(dExample 3line 15, the lan- relating to the amortization of certain in-
8869, 2000-6 I.R.B. 498) which wereduage, “2000, the day after the acquisitiofAngible property.

published in theFederal Registeron date” is corrected to read “2002, the dapATES: This correction is effective Janu-

Tuesday, January 25, 2000 (65 FR 3843jfter the acquisition date”. ary 25, 2000.
relating to the treatment of corporate subs; 13615 [Corrected] FOR FURTHER INFORMATION CON-
sidiaries of S corporations and interpret TACT: John Huffman at (202) 622-3110

the rules added to the Internal Revenue 4. On page 3853, column 1'(notatoll—free number).

Code by section 1308 of the Small Busig1.1361-5(b)(1)(i), line 9, the language,

ness Job Protection Act of 1996. “corporation. he tax treatment of this” isSUPPLEMENTARY INFORMATION:
DATES: This correction is effective Janu—CorreCted to read “corporation. The ta)Eackground

ary 25, 2000. treatment of this”. e - et et
- e final regulations that are subject to
FOR FURTHER INFORMATION CON- 81.1362-8 [Corrected] these corrections are under sections 167

TACT: Jeanne M. Sullivan at (202) 622- 5 on page 3855, column 3,and 197 of the Internal Revenue Code.
3050 (not a toll-free number). §1.1362-8(dExample 2i), line 1, the lan-

SUPPLEMENTARY INFORMATION:  guage, “(i) Four-fifths ($12,000/15,000)
of the” is corrected to read “(ii) Four-fifths  As published, the final regulations (TD
Background ($12,000/$15,000) of the”. 8865) contain errors that may prove to be
The final regulations that are subject% 6. On page 3855, column 3,mjsleading and are in need of clarifica-

Need for Correction

1.1362-8(d)Example i), line 13, the tjon.
anguage, “Under these facts, $41 . o
{$920/1,900 of" is corrected to read “Correction of Publication
Under these facts, $41 ($920/$1,900 of". Accordingly, the publication of the

Dale D. Goode, final regulations (TD 8865), which were

As published, the final regulations (T.D. Federal Register Liaison, the subject of FR Doc. 00-1380, is cor-
8869) contain errors that may prove to be  Assistant Chief Counsel (Corporate)rected as follows:

misleading and are in need of clarification.

these corrections are under sections 13
1362, and 1374 of the Internal Revenu
Code.

Need for Correction

(Filed by the Office of the Federal Register or81.197-2 [Corrected]

; inati March 27, 2000, 8:45 a.m., and published in the

Correction of Publication issue of the Federal Register for March 28, 2000, 65 1. On page . 3834, column 3,

Accordingly, the publication of the F-R-16317) §1.197—2(g)(3), Img 22, the language,
final regulations (TD 8869), which were ‘increase. The provisions of paragraph
the subject of FR Doc. 00-1718, is cor- is corrected to read “increase, except as
rected as follows: Amortization of Intangible provided in §1.743-1(j)(f)(i)(BX). The

1. On page 3845, column 1, under thBroperty; Correction provisions of paragraph”.
caption ‘Explanation of Provisions', 2. On page 3834, column 3,
line 14 from the top of the column theAnnouncement 2000-37 §1.197-2(g)(4)(i), lines 10 through 13,
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the language, “either the curative or remeéFinancial Asset Securitization tion is not described in section 170(c)(2)

dial allocation methods described in thgnyestment Trusts; Real Estate as more particularly set forth in section
regulations under section 704(c). Semortgage Investments Conduits; 7428 (c)(1). For individual contributors,
81.704-3(c) and (d)” is corrected to rea@orrection the maximum deduction protected is
“any of the permissible methods de- $1,000, with a husband and wife treated
scribed in the regulations under sectiodnnouncement 2000-38 as one contributor. This benefit is not
704(c). See §1.704-3". extended to any individual, in whole or

3. On page 3834, column 1, Thisdocument contains a correction ¢y part, for the acts or omissions of the
§1.197-2(g)(4)(ii), line 6, the languagepProposed regulations (REG-100276-9%rganization that were the basis for re-

“the intangible is not amortizable by the”2000-8 I.R.B. 682), relating to financialyocation.
is corrected to read “the intangible is no@Sset securitization investment trusts (FA-

amortizable under section 197 by the “. SITs) and real estate mortgage investmefiguila Improvement Association, Inc.

4. On page 3839, column 3,conduits (REMICs). Aguila, AZ .
§1.197—2(kExample @), third line from  In the title to the document, the citatiorf\rizona Educational Enrichment Trust
the top of the column, the language “conof the proposed regulation number Phoenix, AZ

sideration paid for all assets acquired in*REG—100276-97" is incorrect. The cor-Central Arizona Charitable Trust
is corrected to read “consideration paidlect citation should read as follows: _Phoenix, AZ
excluding any amount treated as interest ‘REG-100276-97; REG—122450—98"-thl)fr"ﬁ'on dcgllls ctive
or original issue discount under applica- Peo(r)ira %nha'lritable Trust
ble provisions of the Internal Revenue .
Phoenix, AZ

Code, for all assets acquired in”. Deletions From Cumulative List
5. On page 3839, column 3,0f Organizations Contributions

§1.197-2(k)Example §ii), lines 15 to Which Are Deductible Under

through 18, the language, “Although theSection 170 of the Code

payments under the agreement

($270,000) exceed the amount allocateAnnouncement 2000-39

to the covenant by $45,000, all of the re- The name of organizations that Noraxation of Tax-Exempt
maining consideration ($50,000) is allojonger qualify as organizations describegganizations’ Income From

cated to Class” is corrected to read “All ofy section 170(c)(2) of the Internal Revs .
the remaining consideration after allocaanue Code of 1986 are listed below.  COYPOrate Sponsorship;

tion to the covenant and other Class VI Generally, the Service will not disallow Correction

assets, ($50,000) is allocated to Class”. deductions for contributions made to g,
nnouncement 2000-40
6. On page 3839, column 3, §1.197-2(K)sted organization on or before the date
Example {ii), line 7, the language, “ame- of announcement in the Internal RevenuAGENCY: Internal Revenue Service
cause it does not have a term of less than”gg||etin that an organization no longer(IRS), Treasury.
corrected to read “amount because it dogg,alifies. However, the Service is not

not have a term of less than”. recluded from disallowing a deductiorf < ' ON: Correction to notice of pro-

7. 0On page 3843, column 1, 81.197-2(Kpr any contributions made after an organse.d rulemaking and notice of public
Example 2{), lines 4 and 5, the languagenization ceases to qualify under section< o 9"
“which A owns a 60-percent, and B owns 8 70(c)(2) if the organization has notSUMMARY: This document contains
40-percent, interest in profits and capitakimely filed a suit for declaratory judg- corrections to proposed regulations
A" is corrected to read “which A owns ament under section 7428 and if the contREG-209601-92, 200012 I.R.B. 829),
40-percent, and B owns a 60-percent, intefrihytor (1) had knowledge of the revocawhich were published in thEederal
est in profits and capital. A" tion of the ruling or determination letter,Register on Wednesday, March 1, 2000
8. On page 3843, column 2,7) was aware that such revocation wa@5 FR 11012), relating to the tax treat-
§1.197-2(I)(4)(iii), line 14, the language jmminent, or (3) was in part responsiblenent of sponsorship payments received
“bef:)r_e a fed?réi't COUV;, tgef taXPfiFyed!;or or was aware of the activities or omisby exempt organizations.
must” is corrected to read “ before a Fedsjons of the organization th r h
eral court, the taxpayer must'. b t?mistr:vgchon.at on that brought g FURTHER INFORMATION CON-
TACT: Stephanie Lucas Caden at (202)

Dale D. Goode, If on the other hand a suit for declara622_6080'

: L tory judgment has been timely filed,

Federal Register Liaison, L e )

Assistant Chief Counsel (Corporate).antr.'buuons frgm |nQ|V|dqus and orga-SUPPLEMENTARY INFORMATION:
nizations described in section 17O(c)(2?3

(Filed by the Office of the Federal Register orthat are otherwise allowable will con- ackground
March 27, 2000, 8:45 a.m., and published in théinue to be deductible. Protection under

issue of the Federal Register for March 28, 2000, 6§action 7428(c) would begin on April
F.R. 16318)

Southern California Institute, Inc.
Loma Linda, CA
WorkAmerica, Inc.
Pomoroy, OH

The proposed regulations that are the

subject of this correction are under sec-

17, 2000, and would end on the date thg,, 515 of the Internal Revenue Code.
court first determines that the organiza-
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Need for Correction (IRS), Treasury. 81.1320-9(b), A-21, paragraph (a), line 2,
ACTION: Correction to the notice of pro-the language “Employer-and” is corrected
Posed rulemaking. to read “Employer and”.

6. On page 4395, column 2,
1.132-9(b), A-21, paragraph (b), line 8,

As published, the proposed regulation
[REG-209601-92] contain errors tha _ _
may prove to be misleading and are ifUMMARY: This document contains
need of clarification. corrections to proposed regulation P

he language “132(f)(5)(B) and Q/A2- of
. o (REG-113572-99, 2000-7 |.R.B. 624), . 2
Correction of Publication which were published in the Federal Reg},—hgsz(sfigt)l(%r;'arlz (Cg(/),;r-zc(t)?(iht(s) Srgéa_d
ister on Thursday, January 27, 2000 (6 R

; e ion
F.R. 4388), relating to qualified trans-
portation fringe benefits. 7. On page 4396, column 1,

81.132-9(b), A-22, paragraph (b), line 7,

Accordingly, the publication of the pro-
posed regulations [REG-209601-92]
which were the subject of FR Doc.

00-4848, is corrected as follows: FOR FURTHER INFORMATION CON- the language “monthly limit under section
1. On page 11012, third column, in thefTACT: John Richards at (202)622-604QL32(f) are” is corrected to read “monthly
preamble, the last sentence under the captifmot a toll-free number). limit under section 132(f) is”.
ADDRESSES is corrected to read, “Th ) 8. On page 4396, column 3, the title of
public hearing will be held in room 4718, Inf:\SUPPI‘E'\/IE'\I-I-'A‘RY INFORMATION: the official signing the document, “Com-
ternal Revenue Building, 1111 ConstitutiorBackground missioner of Internal Revenue” is cor-
Avenue, NW., Washington, DC.". rected to read “Deputy Commissioner of

2. On page 11012, third column, in the The proposed regulations that are thgternal Revenue Service”.
preamble, the text under the caption FORUbject of these corrections reflect the
FURTHER INFORMATION CONTACT changes to the law made by the Energy Dale D. Goode,
is corrected to read, “Concerning the regPolicy Act of 1992, the Taxpayer Relief , Federal Register Liaison,
ulations, Stephanie Lucas Caden at (20#ct of 1997, and the Transportation Eq- ~ Assistant Chief Counsel (Corporate).

622-6080; Conceming submissions andity Act for the 21st Century. (Filed by the Office of the Federal Register on

the hearing, LaNita VanDyke at (202),,_ 4 tor Correction March 28, 2000, 8:45 a.m., and published in the
622-7180 (not toll-free numbers).”. issue of the Federal Register for March 29, 2000, 65
3. On page 11015, second column, the As published, this notice of proposed™R: 1654%)

first sentence of the second paragraptylemaking contains errors in need of
under the captio@omments and Public ¢|arification.

Hearing is corrected to read, “A public . o Partial Withdrawal of Notice of
hearing has been scheduled for June 2@orrection of Publication Proposed Rulemaking Relating

2000, at 10 a.m. in room 4718, Internal to Diesel Fuel Excise Tax; Dye

o I Accordingly, the publication of the no- ™, ="~
Revenue Building1111 Constitution Av- . ; Injection Systems
enue, NW., Washington, DC.". tice of proposed rulemaking (REG-

113572-99), which was the subject of FIﬁnnouncement 2000-42
§1.513-4 [Corrected] Doc. 00-1859, is corrected as follows:

AGENCY: Internal Revenue Service
4. On page 11018, third column, in thé&1.132-9 [Corrected] (IRS), Treasury.

22 |ine of §1.513—-4(f)Example 8 the

dress in the lobby” is corrected to reads+132-9(b), A7 p:';l_ragraph (d), line 3(5”0P059d rulemaking.
N . , the language “Q/A7” is corrected to rea
Music Shop’s name, address and t9|erQ_A_7n_ SUMMARY: This document withdraws

phone number in the lobby”. 2. On page 4293, column 1,the notice of proposed rulemaking as it re-

Dale D. Goode, §1.132-9(b), Q-11, line 2, the Ianguag@t’?s to diesel fgel dye injection systems,

Federal Register Liaison, “fringes be provided pursuant to a” is corWhich was published on March 14, 1996.

Assistant Chief Counsel (Corporate).rected to read “fringes be provided to eml.t affects certain entel’ers, I’eflnerS, termi-
ployees pursuant to a”. nal operators, and throughputters.

(Filed by the Office of the Federal Registeron April 3, On page 4393, column 3'FOR FURTHER INFORMATION CON-
4, 2000, 8:45 a.m., and published in the issue of tl _ _ ; )
Federal Register for April 5, 2000, 65 F.R. 17829) 61132 9(b), A-14, paragraph (d), line 4TACT:  Frank Boland, (202) 622-3130

the language “paragraph (a)(3) of th?notatoll-free number).

Q/A-14, an” is corrected to read “para-
graph (c) of this Q/A-14, an”. SUPPLEMENTARY INFORMATION:

- . . 4. On page 4395, column 1
Quallf!ed Transpo_rtatlon Fringe §1.132-9(b). O-16, paragraph (d)(2), lin
Benefits; Correction 8, the language “that it will be used it dur- On March 14, 1996, the IRS issued
Announcement 2000-41 ing the month.” is corrected to read “thaproposed regulations (PS-6-95 [1996-1

it will be used during the month.”. C.B. 859]; REG-209753-95) relating to
AGENCY: Internal Revenue Service 5. On page 4395, column 2diesel fuel dye injection systems and the

’Eackground
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measurement of taxable fuel (61 FR Accordingly, under the authority of 26(Filed by the Office of the Federal Register on
10490). The Treasury Department doed.S.C. 7805, the notice of proposed rulg¥arch f3?] ZOOdO, 8|:45 a‘_-m-'fa”d p“t:'ghego'got%e
not have any plans at the present time toaking as it relates to dye injection sys'-FSSRuelgzas Federal Register for March 31, 65

issue final regulations relating to dye intems that was published in tirederal

jection systems. Register on March 14, 1996 (61 FR
*okok okok 10490) is withdrawn.

Withdrawal of Notice of Proposed Robert E. Wenzel,

Rulemaking Deputy Commissioner

of Internal Revenue.
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Definition of Terms

Revenue rulings and revenue procedurgdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For examplaodified
following defined terms to describe theclarified, above). and supersededlescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered detertished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sutmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflshed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undell prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usedill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singlaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but nothat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

E.O—Executive Order. PHC—Personal Holding Company.

Abbre‘" atlons ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use and for-ER|SA—Employee Retirement Income Security Act.PR—Partner.

merly used will appear in material published in theEX—Executor. PRS—Partnership.

Bulletin.

B F—Fiduciary. PTE—Prohibited Transaction Exemption.
A_Ind'V'duél' FC—Foreign Country. Pub. L—Public Law.
Acq.—Ac.qwescence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
B—Inleldu.a.I. FISC—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
BE—Beneficiary. FPH—Foreign Personal Holding Company. Rev. Ruk—Revenue Ruling.
:ﬁ;‘i‘;ﬁérd of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C —Individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.

C.B—Cumulative Bulletin.
CFR—Code of Federal Regulations.
Cl—City.

COOPR—Cooperative.

Ct.D—Court Decision.

CY—County.

D—Decedent.

DC—Dummy Corporation.
DE—Donee.

Del. Order—Delegation Order.

DISG—Domestic International Sales Corporation.

DR—Donor.
E—Estate.
EE—Employee.

2000-16 L.R.B.

FX—Foreign Corporation.

G.C.M—Chief Counsel’s Memorandum.

GE—Grantee.

GP—General Partner.
GR—Grantor.
IC—Insurance Company.
|.R.B—Internal Revenue Bulletin.
LE—Lessee.

LP—Limited Partner.
LR—Lessor.

M—Minor.
Nonacg—Nonacquiescence.
O—Organization.

P—Parent Corporation.

Stat—Statutes at Large.
T—Target Corporation.
T.C—Tax Court.
T.D—Treasury Decision.
TFE—Transferee.
TFR—Transferor.
T.I.R—Technical Information Release.
TP—Taxpayer.

TR—Trust.

TT—Trustee.

U.S.C—United States Code.
X—Corporation.
Y—Corporation.
Z—Corporation.
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